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340:110-3-86. ....... [AMENDED](E) ...\ 35
340:110-3-87. ....... [AMENDED](E) ... ..o 37
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340:110-3-88. ....... [AMENDED](E) ... ..o 37
340:110-3-89.1. ......[AMENDED](E)........c.oovvven... 38
340:110-3-90. ....... [AMENDED](E) ... .o 38
340:110-3-91. ....... [AMENDED](E) ... ..o 39
340:110-3-91.1. ... .. [NEWJ(E) ....vovvenennennnn. 39
340:110-3-92. ....... [AMENDED](E) ...\ 40
340:110-3-93. ....... [AMENDED](E) ... ..o 40
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340:110-3-97.1. ......[AMENDED](E)........c.ovvvven... 42
340:110-3-223. ...... [AMENDED](E) ... ..ocvvennn.. 43
340:110-3-224. ...... [AMENDED](E) ... .o 44
340:110-3-237. ...... [AMENDED](E) ... ..o 45
365:25-3-1. ......... [AMENDED](E)........ccovvvn... 173
365:25-3-1.1. ........ INEWI(E) ..o, 176
365:25-3-1.2. ........ INEWI(E) ..o, 176
365:25-3-1.3. ........ INEWI(E) ..., 176
365:25-3-14. ........ [AMENDED](E) ... ..o 176
365:25-27-1. ........ INEWI(E) ©.ovveeneeeeei 59
365:25-27-2. ........ INEWI(E) ©.oovveeneeeaei, 59
365:25-27-3. ........ INEWI(E) ©.ovveeeeae 59
365:25-27-4. ........ INEWI(E) ©.oovveeeeieei 59
365:25-27-5. ........ INEWI(E) ©.oovveeneeeaei, 59
365:25-27-6. ........ INEWI(E) ©.ovveeeeae 60
365:25-27-7. ........ INEWI(E) ©.oovveeneeiee 61
365:25-27-8. ........ INEWI(E) ©.ovveeneeeaen 63
365:25-27-9. ........ INEWI(E) ©.ovveeneeiae 63
365:25, App. T. ...... INEWI(E) ..o, 284
465:20-1-1. ......... INEWI(E) ..o, 286
465:20-3-1. ......... INEWI(E) ..o 286
465:20-3-2. ......... INEWI(E) ..o 286
465:20-3-3. ......... INEWI(E) ..o, 287
530:10, App. A. ...... [REVOKED](E) ...'vvoeaenn. 90
530:10, App. A. ...... INEWI(E) ©.ovveeneeieei 90
590:10-7-13. ........ [AMENDED](E) ... ..o, 46
590:10-19-2. ........ [AMENDED](E) ...\ 47
590:10-19-3. ........ [AMENDED](E) ... ..o 47
600:15-1-2. ......... [AMENDED](E) .......ccoveeennn. .. 91
600:15-1-4. ......... [AMENDED](E) ... .\ 91
605:1-1-4. . .......... [AMENDED](E) ... ....coveennn.. 440
605:10-3-2. ......... [AMENDED](E) ... ....ccoovvnn.. 442
605:10-7-2. ......... [AMENDED](E) ... .ovveennnn.. 442
710:95-5-3. ......... [AMENDED](E) ... ..o 92
710:95-5-11. ........ [AMENDED](E) ... ..o 93
710:95-5-13. ........ [REVOKED](E) +..'vvoeaenn . 93
710:95-5-14. ........ [REVOKED](E) ..o 93
710:95-5-15. ........ [REVOKED](E) ..o 94
710:95-5-16. ........ [REVOKED](E) +..'vvoeaenn. 94
710:95-5-17. ........ [REVOKED](E) ...'vvoevveen . 95

Vi

710:95-5-18. ........ [REVOKED](E) ....vvveveenn . 95
710:95-5-19. ........ INEWI(E) .o 95
710:95-5-20. ........ [REVOKED](E) ... 95
710:95-5-21. ........ [REVOKED](E) ... 9%
710:95-5-22. ........ [REVOKED](E) ... 9%
715:10-13-3.1. ... .... [AMENDED](E) ... ..o 287
715:10-13-3.2. ... .... INEWI(E) ..o, 288
715:10-13-3.3. ....... INEWI(E) .o, 288
715:10-21-2. ........ [AMENDED](E) ... ..o 567
715:10-21-3. ........ [REVOKEDI(E) ... 567
715:10-21-4. ........ [REVOKED](E) ... 568
715:10-21-5. ........ [REVOKEDI(E) ...''vveveannn. 568
765:11-1-2. ......... [AMENDED](E) ... ....cveenn.. 361
765:11-3-1. ......... [AMENDED](E) ........ccovevnn.. 361
765:11-3-2. ......... [AMENDED](E) ... ..o 361
765:11-3-4. ......... [REVOKEDI(E) ... 361
765:11-5-1. ......... [AMENDED](E) ........ccvvevnn.. 361
765:11-5-2. ......... [AMENDED](E) ... ..o 362
765:12-1-1. ......... INEWI(E) ..o, 362
765:12-1-2. ......... INEWI(E) .o, 362
765:12-1-3. ......... INEWI(E) ..o 362
765:12-1-4. ......... INEWI(E) ..o 362
765:12-5-1. ......... INEWI(E) .o, 362
765:12-5-2. ......... INEWI(E) .o 363
765:12-7-1. ......... INEWI(E) .o 363
765:12-7-2. ......... INEWI(E) .o 363
765:12-7-3. ......... INEWI(E) ..o 363
765:12-9-1. ......... INEWI(E) .o 363
765:13-1-1. ......... INEWI(E) .o 364
765:13-3-1. ......... INEWI(E) .o 364
765:13-3-2. ......... INEWI(E) .o 364
765:13-3-3. ......... INEWI(E) .o 364
765:13-3-4. ......... INEWI(E) ..o 364
765:30-1-1. ......... [REVOKED](E) ... 365
765:30-1-2. ......... [REVOKED](E) ..o 365
765:30-1-3. ......... [REVOKEDI(E) ... 365
765:30-1-4. ......... [REVOKED](E) ....'vveeveennn. 365
765:30-1-5. ......... [REVOKED](E) .....vvvveannn.. 365
765:30-1-6. ......... [REVOKEDI(E) ...''vveveann 365
765:30-1-7. ......... [REVOKED](E) ....'vveeveenn. 366
765:30-3-1. ......... [REVOKED](E) ... 366
765:30-3-2. ......... [REVOKED](E) ... 366
765:30-5-1. ......... [REVOKED](E) ... 366
765:30-7-1. ......... [REVOKED](E) ... 366
765:30-7-2. ......... [REVOKEDI(E) «..''voeeveannn.. 367
765:30-7-3. ......... [REVOKED](E) ....'vveeveenn. 367
800:10-1-5. ......... [AMENDED](E) ........ccooevnn.. 289
800:25-17-4. ........ [AMENDED](E) ... ..o 290
800:25-17-5. ........ [REVOKEDI(E) ....'vveveenn. 290



Agency/Title Index

[Assigned as of 3-3-08]

Agency

Oklahoma ACCOUNTANCY Board
State ACCREDITING Agency
AD Valorem Task Force (abolished 7-1-93)
Oklahoma AERONAUTICS Commission

Board of Regents for the Oklahoma AGRICULTURAL and Mechanical

Colleges
Oklahoma Department of AGRICULTURE, Food, and Forestry
Oklahoma Board of Licensed ALCOHOL and Drug Counselors
Board of Tests for ALCOHOL and Drug Influence
ALCOHOLIC Beverage Laws Enforcement Commission
ANATOMICAL Board of the State of Oklahoma
Board of Governors of the Licensed ARCHITECTS, Landscape

Architects and Interior Designers of Oklahoma
ARCHIVES and Records Commission
Board of Trustees for the ARDMORE Higher

Education Program
Oklahoma ARTS Council
ATTORNEY General
State AUDITOR and Inspector
State BANKING Department
Oklahoma State Employees BENEFITS Council
Council of BOND Oversight
Oklahoma Professional BOXING Commission
State BURIAL Board (abolished 7-1-92)
[RESERVED]
Oklahoma CAPITAL Investment Board
Oklahoma CAPITOL Improvement Authority
State CAPITOL Preservation Commission
CAPITOL-MEDICAL Center Improvement and Zoning

Commission
Oklahoma Department of CAREER and Technology Education

(Formerly: Oklahoma Department of VOCATIONAL and

Technical Education) - See Title 780
Board of Regents of CARL Albert State College
Department of CENTRAL Services (Formerly: Office of PUBLIC

Affairs) - See Title 580
CEREBRAL Palsy Commission
Commission on CHILDREN and Youth
Board of CHIROPRACTIC Examiners
Oklahoma Department of EMERGENCY Management

(Formerly: Department of CIVIL Emergency Management)
Oklahoma Department of COMMERCE
COMMUNITY Hospitals Authority
COMPSOURCE Oklahoma (Formerly: State INSURANCE

Fund) - See Title 370
Oklahoma CONSERVATION Commission
CONSTRUCTION Industries Board
Department of CONSUMER Credit
CORPORATION Commission
Department of CORRECTIONS
State Board of COSMETOLOGY
Oklahoma State CREDIT Union Board
CRIME Victims Compensation Board
Joint CRIMINAL Justice System Task Force Committee
Board of DENTISTRY
Oklahoma DEVELOPMENT Finance Authority
Office of DISABILITY Concerns (Formerly: Office of

HANDICAPPED Concerns) - See Title 305
Board of Regents of EASTERN Oklahoma State College
EDGE Fund Policy Board
State Department of EDUCATION
EDUCATION Oversight Board
Oklahoma EDUCATIONAL Television Authority
[RESERVED]
State ELECTION Board
Oklahoma FUNERAL Board (Formerly: Oklahoma State Board of

EMBALMERS and Funeral Directors)

vii

Agency Title
Oklahoma Department of EMERGENCY Management

(Formerly: Department of CIVIL Emergency Management) -

See Title 145
Oklahoma EMPLOYMENT Security Commission  ............. 240
Oklahoma ENERGY ResourcesBoard . ...........c.ovvvnun.. 243

State Board of Licensure for Professional ENGINEERS and Land
Surveyors (Formerly: State Board of Registration for Professional

ENGINEERS and Land Surveyors) .............uouunvunn 245
Board of Trustees for the ENID Higher

EducationProgram .. ...t 250
Department of ENVIRONMENTAL Quality ................. 252
State Board of EQUALIZATION ... .o 255
ETHICS Commission (Titlerevoked) ....................... 257
ETHICS COmMMISSION v v v it e it i 258
Officeof State FINANCE .. ... ... e 260
State FIRE Marshal Commission ............c.ouviinennnn.. 265
Oklahoma Council on FIREFIGHTER Training . .............. 268
Oklahoma FIREFIGHTERS Pension and Retirement System . ..... 270
[RESERVED] ..ottt ittt 275
State Board of Registration for FORESTERS ................. 280
FOSTER Care Review AdvisoryBoard  ..................... 285
Oklahoma FUNERAL Board (Formerly: Oklahoma State Board of

Embalmers and Funeral Directors) - See Title 235
OklahomaFUTURES ... ... i 290
GOVERNOR ..ot 295
GRAND RiverDam Authority . ...... .o 300
Group Self-Insurance Association GUARANTY Fund Board ...... 302
Individual Self-Insured GUARANTY FundBoard .............. 303
STATE Use Committee (Formerly: Committee on Purchases of Products

and Services of the Severely HANDICAPPED) ............ 304
Office of DISABILITY Concerns (Formerly: Office of

HANDICAPPED CONCEMS) v v v vt et e e e eiiieees 305
Oklahoma State Departmentof HEALTH . ................... 310
Oklahoma Basic HEALTH Benefits Board (abolished 11-1-97) ..... 315
Oklahoma HEALTH Care Authority . .........ooviineennn.. 317
HIGHWAY Construction Materials Technician Certification

Board ... e e 318
Oklahoma HISTORICAL Society . .......cciiinnnnnnnnn. 320
Oklahoma HORSE Racing Commission . ............ccvuvun.. 325
Oklahoma HOUSING Finance AgeNnCY . ... ....vuvuvenneennnn. 330
Oklahoma HUMAN Rights Commission . ..........c.ovvvuun.. 335
Department of HUMAN Services .........covviinnnninnnnn 340
Committee for INCENTIVE Awards for State Employees ......... 345
Oklahoma INDIAN Affairs Commission . .................... 350
Oklahoma INDIGENT Defense System . ..........c.ovvvunn.. 352
Oklahoma INDUSTRIAL Finance Authority ................. 355
INJURY ReviewBoard ..........ccoviiiiiinniiinnn.. 357
Oklahoma State and Education Employees Group INSURANCE

Board ... 360
INSURANCE Department .. .....ovuiiiiiiiiiinnnnns 365
COMPSOURCE Oklahoma

(Formerly: State INSURANCEFund) ................... 370
Oklahoma State Bureau of INVESTIGATION ................ 375
Councilon JUDICIAL Complaints . .........covuviinennnn.. 376
Officeof JUVENILEAffairs ..., 377
Departmentof LABOR . ... ..t i 380
Department of the Commissioners of the LAND Office ........... 385
Council on LAW Enforcement Educationand Training . .......... 390
Oklahoma LAW Enforcement Retirement System .. ............. 395
Board on LEGISLATIVE Compensation . .............ovuu..n 400
Oklahoma Departmentof LIBRARIES ...................... 405
LIEUTENANT GOVEIMOI .+ v v vttt it i i iiiieee e 410
Oklahoma LINKED Deposit ReviewBoard ................... 415
Oklahoma LIQUEFIED Petroleum GasBoard . ............... 420
Oklahoma LIQUEFIED Petroleum Gas Research, Marketing and Safety

COMMISSION . vttt et et 422
LITERACY Initiatives Commission . ............ouuiuuennnn 425
LONG-RANGE Capital Planning Commission . ............... 428



Agency/Title Index — continued

Agency

Oklahoma State Board of Examiners for LONG-TERM Care
Administrators (Formerly: Oklahoma State Board of Examiners
for NURSING Home Administrators) - See Title 490
LOTTERY Commission, Oklahoma
Board of Trustees for the MCCURTAIN County Higher Education
Program
Commission on MARGINALLY Producing Oil and Gas Wells
State Board of MEDICAL Licensure and Supervision
MEDICAL Technology and Research Authority of Oklahoma
Board of MEDICOLEGAL Investigations
Department of MENTAL Health and Substance Abuse Services
MERIT Protection Commission . ...........oueinueennne.nn
MILITARY Planning Commission, Oklahoma Strategic
Department of MINES
Oklahoma MOTOR Vehicle Commission . ...................
Board of Regents of MURRAY State College
Oklahoma State Bureau of NARCOTICS and Dangerous Drugs
Control ..o e
Board of Regents of NORTHERN Oklahoma College
OklahomaBoard of NURSING  ...........ccoviiiinnnnn.
Oklahoma State Board of Examiners for LONG-TERM Care
Administrators (Formerly: Oklahoma State Board of Examiners
for NURSING Home Administrators)
Board of Regents of OKLAHOMA City Community College
Board of Regents of OKLAHOMA Colleges
Board of ExaminersinOPTOMETRY ............ccviuvn.n.
State Board of OSTEOPATHIC Examiners
PARDON and ParoleBoard . ..........covviniinnnnnnnn
Oklahoma PEANUT Commission
Oklahoma State PENSION Commission . ............ouvvuun..
State Board of Examiners of PERFUSIONISTS
Office of PERSONNEL Management
Oklahoma State Board of PHARMACY
PHYSICIAN Manpower Training Commission
Board of PODIATRIC Medical Examiners ...................
Oklahoma POLICE Pension and Retirement System
State Department of POLLUTION Control (abolished 1-1-93)
POLYGRAPH ExaminersBoard ............ccoiueennnn.n.
Oklahoma Board of PRIVATE Vocational Schools
State Board for PROPERTY and Casualty Rates
(abolished 7-1-06; see also Title 365)
State Board of Examiners of PSYCHOLOGISTS ..............
Department of CENTRAL Services (Formerly: Office of PUBLIC
Affairs)
PUBLIC Employees Relations Board
Oklahoma PUBLIC Employees Retirement System
Department of PUBLIC Safety
REAL Estate Appraiser Board
Oklahoma REAL Estate CommisSion . ... v v viennnnevnnns
Board of Regents of REDLANDS Community College
State REGENTS for Higher Education
State Department of REHABILITATION Services
Board of Regents of ROGERS State College
Board of Regents of ROSE State College
Oklahoma SAVINGS and Loan Board (abolished 7-1-93)
SCENIC Rivers Commission

Title

viii

Agency Title
Oklahoma Commission on SCHOOL and County Funds

Management .. ..... ... 635
Advisory Task Force on the Sale of SCHOOL Lands (functions

concluded2-92) ... ... 640
The Oklahoma School of SCIENCE and Mathematics ........... 645
Oklahoma Center for the Advancement of SCIENCE and

Technology ... cov i 650
SECRETARY OfState . ....vvviiii it 655
Departmentof SECURITIES ........ ... i, 660
Board of Regents of SEMINOLE State College ................ 665
SHEEP and Wool Commission . ...........ccviiennnnennnn. 670
State Board of Licensed SOCIAL Workers . .......c.oovvvnnt. 675
SOUTHERN Growth PoliciesBoard . ..............covvuut. 680
Oklahoma SOYBEAN Commission (abolished 7-1-97) ........... 685
Board of Examiners for SPEECH-LANGUAGE Pathology and

Audiology ... e 690
STATE Employee Charitable Contributions, Oversight

Committee for (Formerly: STATE Agency

Review Committee) . ...... ..o 695

STATE Use Committee (Formerly: Committee on Purchases of Products
and Services of the Severely HANDICAPPED) - See Title 304

Oklahoma STUDENT Loan Authority ....... ..ot 700
TASKFOrce2000 . ..ooviii ittt 705
Oklahoma TAX COmmMISSiON ... oo vi e i e ne s 710
Oklahoma Commission for TEACHER Preparation ............. 712
TEACHERS’ Retirement System . ... ....viviiniin i 715
State TEXTBOOK Committee . ...........coviiinievnnnn.. 720
Oklahoma TOURISM and Recreation Department .. ............ 725
Department of TRANSPORTATION . .......cviiiiinnnn 730
Oklahoma TRANSPORTATION Authority (Name changed to

Oklahoma TURNPIKE Authority 11-1-05) - See Title 731
Oklahoma TURNPIKE Authority (Formerly: Oklahoma

TRANSPORTATION Authority AND Oklahoma TURNPIKE

Authority) -Seealso Title745 .. ....... ... . ... 731
State TREASURER .. ... . e 735
Board of Regents of TULSA Community College ............... 740
Oklahoma TURNPIKE Authority (Name changed to Oklahoma

TRANSPORATION Authority 11-1-99 - no rules enacted in this

Title-See Title 731) .. ..o 745
Board of Trustees for the UNIVERSITY CenteratTulsa .......... 750
UNIVERSITY Hospitals Authority ..., 752
UNIVERSITY Hospitals Trust . ... 753
Board of Regents of the UNIVERSITY of Oklahoma ............ 755
Board of Regents of the UNIVERSITY of Science and Arts of

Oklahoma . ........ ot e 760
Oklahoma USED Motor Vehicle and Parts Commission . .......... 765
Oklahoma Department of VETERANS Affairs ................ 770
Board of VETERINARY Medical Examiners ................. 775
Oklahoma Department of CAREER and Technology Education

(Formerly: Oklahoma Department of VOCATIONAL and

Technical Education) . ............ciuuiiienninnnn.. 780
Oklahoma WATER ResourcesBoard . ...............ovunn. 785
Board of Regents of WESTERN Oklahoma State College ......... 790
Oklahoma WHEAT Commission . .........ouvueinennnnenn.. 795
Department of WILDLIFE Conservation .................... 800
WILL Rogers and J.M. Davis Memorials Commission . .......... 805



Submissions for Review

Within 10 calendar days after adoption by an agency of a proposed PERMANENT rulemaking action, the agency must submit
the proposed rules to the Governor and the Legislature for review. In addition, the agency must publish in the Register a "statement"
that the rules have been submitted for gubernatorial/legislative review.

For additional information on submissions for gubernatorial/legislative review, see 75 O.S., Section 303.1, 303.2, and 308.

TITLE 35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 15. ANIMAL INDUSTRY

[OAR Docket #08-183]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 45. Brucellosis in Cervidae
Part 13. Certified Brucellosis-Free Cervid Herds
35:15-45-131 [AMENDED]
35:15-45-132 [AMENDED]
SUBMITTED TO GOVERNOR:
January 24, 2008
SUBMITTED TO HOUSE:
January 24, 2008
SUBMITTED TO SENATE:
January 24, 2008

[OAR Docket #08-183; filed 1-28-08]

TITLE 35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 17. WATER QUALITY

[OAR Docket #08-184]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 11. Eucha-Spavinaw Management Act [NEW]
35:17-11-1 [NEW]
35:17-11-2 [RESERVED]
35:17-11-3 [NEW]
Appendix A. Eucha-Spavinaw Phosphorus Index [NEW]
SUBMITTED TO GOVERNOR:
January 24, 2008
SUBMITTED TO HOUSE:
January 24, 2008
SUBMITTED TO SENATE:
January 24, 2008

[OAR Docket #08-184; filed 1-28-08]

March 3, 2008

TITLE 35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 30. PEANT
INDUSTRYCONSUMER PROTECTION

[OAR Docket #08-185]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 17. Combined Pesticide
Part 9. Minimum Standards for Contracts and Keeping of
Records
35:30-17-21 [AMENDED]
SUBMITTED TO GOVERNOR:
January 24, 2008
SUBMITTED TO HOUSE:
January 24, 2008
SUBMITTED TO SENATE:
January 24, 2008

[OAR Docket #08-185; filed 1-28-08]

TITLE 35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 37. FOOD SAFETY

[OAR Docket #08-186]

RULEMAKING ACTION:

Submission for gubernatorial and legislative review
RULES:

Subchapter 3. Meat Inspection

Part 1. General Provisions

35:37-3-1 [AMENDED]

35:37-3-3[AMENDED]

Subchapter 5. Poultry Products Inspection

Part 1. General Provisions

35:37-5-1 [AMENDED]

35:37-5-2 [AMENDED]

Subchapter 13. Milk and Milk Products

35:37-13-3 [REVOKED]

Appendix A. Chemical, Bacteriological and Temperature

Standards for Milk and Milk Products [REVOKED]
Appendix A. Chemical, Bacteriological and Temperature
Standards for Milk and Milk Products [NEW]

SUBMITTED TO GOVERNOR:

January 24, 2008
SUBMITTED TO HOUSE:

January 24, 2008
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SUBMITTED TO SENATE:
January 24, 2008

[OAR Docket #08-186; filed 1-28-08]

TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 10. RACING ORGANIZATION

[OAR Docket #08-195]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
325:10-1-25 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-195; filed 2-1-08]

TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 15. LICENSING

[OAR Docket #08-196]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 5. Occupational Licensing
325:15-5-19 [AMENDED]
325:15-5-22 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-196; filed 2-1-08]

TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 20. RACING OFFICIALS AND
RACING PERSONNEL

[OAR Docket #08-197]
RULEMAKING ACTION:

Submission for gubernatorial and legislative review

Oklahoma Register (Volume 25, Number 12)

RULES:
325:20-1-13 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-197; filed 2-1-08]

TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 60. RUNNING THE RACE

[OAR Docket #08-198]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
325:60-1-21 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-198; filed 2-1-08]

TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 75. OKLAHOMA-BRED
PROGRAM

[OAR Docket #08-199]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
325:75-1-3 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-199; filed 2-1-08]

640 March 3, 2008
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TITLE 325. OKLAHOMA HORSE RACING
COMMISSION
CHAPTER 85. GAMING MACHINE
SPECIFICATIONS AND USE AND
OPERATION REQUIREMENTS

[OAR Docket #08-200]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 25. Transportation, Receipt, Installation and
Disposal of Gaming Machines
325:85-25-2 [AMENDED]
325:85-25-4 [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-200; filed 2-1-08]

TITLE377. OFFICE OF JUVENILE AFFAIRS
CHAPTER 3. ADMINISTRATIVE SERVICES

[OAR Docket #08-206]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 11. Risk Management
Part 1. Drug Policy
377:3-11-5. Substance screening [AMENDED]
377:3-11-9. Consequences of refusal [AMENDED]
Subchapter 13. Office of Public Integrity
Part 1. General Provisions
377:3-13-1. General purpose, Purpese—legal basis and
authority [AMENDED]
377:3-13-2. Office of Public Integrity's independent
funetion Internal Affairs Investigations [AMENDED]

377:3-13-3. Affirmative Action Officer Duties and
Moenitering-reports [AMENDED]

377:3-13-4. Information sharing with other monitoring
entities [REVOKED]

377:3-13-5. Access to and collection of information
[REVOKED]

377:3-13-6. Certification of Secure Juvenile Detention
Facilities, Municipal Juvenile Facilities, and Community
Intervention Centers [AMENDED]
SUBMITTED TO THE GOVERNOR:
February 4, 2008
SUBMITTED TO THE HOUSE:
February 4, 2008

March 3, 2008

SUBMITTED TO THE SENATE:
February 4, 2008

[OAR Docket #08-206; filed 2-4-08]

TITLE377. OFFICE OF JUVENILE AFFAIRS
CHAPTER 10. OFFICE OF JUVENILE
AFFAIRS

[OAR Docket #08-207]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 7. Contract Programs and Services
Part 3. Contract-based Residential Care
377:10-7-15. Purpose [AMENDED]
377:10-7-16. Level of care system [AMENDED]
377:10-7-17. Specialized Residential Care ("Level C")
[AMENDED]
377:10-7-18. Moderate intensity specialized residential
care ("Level D") [AMENDED]
377:10-7-19. Moderate to high Intensity Specialized
Residential Care ("Level D Plus") [AMENDED
377:10-7-20.  Specialized residential high
treatment programs ("Level E") [AMENDED]
377:10-7-21. Wilderness camp [REVOKED]
Part 7. Independent and Transitional Living
377:10-7-41. Independent living programs [AMENDED]
SUBMITTED TO THE GOVERNOR:
February 4, 2008
SUBMITTED TO THE HOUSE:
February 4, 2008
SUBMITTED TO THE SENATE:
February 4, 2008

intensity

[OAR Docket #08-207; filed 2-4-08]

TITLE 377. OFFICE OF JUVENILE AFFAIRS
CHAPTER 25. JUVENILE SERVICESUNIT

[OAR Docket #08-208]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 11. Case Records and Reports
377:25-11-1. Case Records [AMENDED]
SUBMITTED TO THE GOVERNOR:
February 4, 2008
SUBMITTED TO THE HOUSE:
February 4, 2008
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SUBMITTED TO THE SENATE:
February 4, 2008

[OAR Docket #08-208; filed 2-4-08]

TITLE377. OFFICE OF JUVENILE AFFAIRS
CHAPTER 35. INSTITUTIONAL SERVICES

[OAR Docket #08-209]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 7. Medical and Health Care
377:35-7-2. Surgery [AMENDED]
377:35-7-4. Sanctions/discipline [AMENDED]
377:35-7-5. Refusal—of—nen-necessary—medical—care
Juveniles refusal of Medical Services [AMENDED]
377:35-7-6. Response to refusal of necessary medical
services [REVOKED]
377:35-7-8. Medical isolation [AMENDED]
377:35-7-10. Second medical opinions [REVOKED]
SUBMITTED TO THE GOVERNOR:
February 4, 2008
SUBMITTED TO THE HOUSE:
February 4, 2008
SUBMITTED TO THE SENATE:
February 4, 2008

[OAR Docket #08-209; filed 2-4-08]

TITLE 465. OKLAHOMA MOTOR VEHICLE
COMMISSION
CHAPTER 20. TEMPORARY LICENSE
PLATES

[OAR Docket #08-210]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 1. General Provisions [NEW]
465:20-1-1. [NEW]
Subchapter 3. Design and Placement [NEW]
465:20-3-1. [NEW]
465:20-3-2. [NEW]
465:20-3-3. [NEW]
SUBMITTED TO GOVERNOR:
February 6, 2008
SUBMITTED TO HOUSE:
February 6, 2008
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SUBMITTED TO SENATE:
February 6, 2008

[OAR Docket #08-210; filed 2-6-08]

TITLE 485. OKLAHOMA BOARD OF
NURSING
CHAPTER 1. ADMINISTRATION

[OAR Docket #08-202]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
485:1-1-1. [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-202; filed 2-1-08]

TITLE 485. OKLAHOMA BOARD OF
NURSING
CHAPTER 10. LICENSURE OF PRACTICAL
AND REGISTERED NURSES

[OAR Docket #08-201]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
Subchapter 16. Requirements for Prescriptive Authority for
Advanced Practice Nurses
485:10-16-5. [AMENDED]
SUBMITTED TO GOVERNOR:
February 1, 2008
SUBMITTED TO HOUSE:
February 1, 2008
SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-201; filed 2-1-08]

TITLE 485. OKLAHOMA BOARD OF
NURSING
CHAPTER 10. LICENSURE OF PRACTICAL
AND REGISTERED NURSES

[OAR Docket #08-203]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
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RULES:
Subchapter 1. General Provisions
485:10-1-3. [AMENDED]

SUBMITTED TO GOVERNOR:
February 1, 2008

SUBMITTED TO HOUSE:
February 1, 2008

SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-203; filed 2-1-08]

TITLE 485. OKLAHOMA BOARD OF
NURSING
CHAPTER 10. LICENSURE OF PRACTICAL
AND REGISTERED NURSES

[OAR Docket #08-204]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:

Subchapter 3. Regulations for
Education Programs

485:10-3-2. [AMENDED]

485:10-3-5. [AMENDED]

485:10-3-6. [AMENDED]

Subchapter 5. Minimum Standards for Approved Nursing
Education Programs

485:10-5-3.2. [AMENDED]

Subchapter 7. Requirements for Registration and Licensure
as a Registered Nurse

485:10-7-1. [AMENDED]

485:10-7-2. [AMENDED]

485:10-7-3. [AMENDED]

485:10-7-4. [AMENDED]

485:10-7-5. [AMENDED]

485:10-7-6. [AMENDED]

Subchapter 9. Requirements for Registration and Licensure
as a Licensed Practical Nurse

485:10-9-1. [AMENDED]

485:10-9-2. [AMENDED]

485:10-9-3. [AMENDED]

485:10-9-4. [AMENDED]

485:10-9-5. [AMENDED]

485:10-9-6. [AMENDED]

Subchapter 10. Advanced Unlicensed Assistive Personnel

485:10-10-7. [AMENDED]

485:10-10-8. [AMENDED]

485:10-10-8.1. [AMENDED]

485:10-10-10. [AMENDED]

Subchapter 15. Requirements for Practice as an Advanced
Practice Nurse

Approved Nursing
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485:10-15-4. [AMENDED]
485:10-15-4.1. [AMENDED]
485:10-15-5. [AMENDED]
485:10-15-6. [AMENDED]
485:10-15-7. [AMENDED]
485:10-15-8. [AMENDED]
485:10-15-9. [AMENDED]
Subchapter 16. Requirements for Prescriptive Authority for
Advanced Practice Nurses

485:10-16-1. [AMENDED]
485:10-16-3. [AMENDED]
485:10-16-4. [AMENDED]
485:10-16-6. [AMENDED]
485:10-16-7. [AMENDED]
Subchapter 18. Prescriptive Authority for C.R.N.A.
485:10-18-2. [AMENDED]
485:10-18-3. [AMENDED]
485:10-18-4. [AMENDED]

SUBMITTED TO GOVERNOR:
February 1, 2008

SUBMITTED TO HOUSE:
February 1, 2008

SUBMITTED TO SENATE:
February 1, 2008

[OAR Docket #08-204; filed 2-1-08]

TITLE 600. REAL ESTATE APPRAISER
BOARD
CHAPTER 10. LICENSURE AND
CERTIFICATION REQUIREMENTS

[OAR Docket #08-212]

RULEMAKING ACTION:

Submission for gubernatorial and legislative review
RULES:

600:10-1-8. Course approval requirements [AMENDED]

600:10-1-12. Inactive status - annual fee payment
[AMENDED]

600:10-1-14. Reinstatement of license or certification
[AMENDED]

SUBMITTED TO GOVERNOR:
February 7, 2008

SUBMITTED TO HOUSE:
February 7, 2008

SUBMITTED TO SENATE:
February 7, 2008

[OAR Docket #08-212; filed 2-7-08]
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TITLE600. REAL ESTATE APPRAISER
BOARD
CHAPTER 15. DISCIPLINARY
PROCEDURES

[OAR Docket #08-213]

RULEMAKING ACTION:
Submission for gubernatorial and legislative review
RULES:
600:15-1-2. Definitions [AMENDED]
600:15-1-4. Grievance procedure [AMENDED]

Oklahoma Register (Volume 25, Number 12)

644

600:15-1-12. Failure to appear AMENDED]
600:15-1-19. Record of hearing [AMENDED]
SUBMITTED TO GOVERNOR:
February 7, 2008
SUBMITTED TO HOUSE:
February 7, 2008
SUBMITTED TO SENATE:
February 7, 2008

[OAR Docket #08-213; filed 2-7-08]
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Upon notification of approval by the Governor of an agency’s proposed PERMANENT rulemaking action, the agency must
submit a notice of such gubernatorial approval for publication in the Register.
For additional information on gubernatorial approvals, see 75 O.S., Section 303.2.

TITLE35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 15. ANIMAL INDUSTRY

[OAR Docket #08-187]

RULEMAKING ACTION:

Gubernatorial approval of permanent rules
RULES:

Subchapter 16. Contagious Equine Metritis

35:15-16-1 [AMENDED]

Subchapter 36. Scrapie

35:15-36-1 [AMENDED]

35:15-36-2 [AMENDED]
GUBERNATORIAL APPROVAL.:

January 15, 2008

[OAR Docket #08-187; filed 1-28-08]

TITLE35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 30. PEANTF
INBUSTRYCONSUMER PROTECTION

[OAR Docket #08-188]

RULEMAKING ACTION:
Gubernatorial approval of permanent rules
RULES:
Subchapter 17. Combined Pesticide
Part 6. Pesticidal Product Producing Establishments
35:30-17-13 [AMENDED]
Part 21. Standards for disposal of pesticide and pesticide
containers
35:30-17-89.1 [AMENDED]
GUBERNATORIAL APPROVAL.:
January 15, 2008

[OAR Docket #08-188; filed 1-28-08]
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TITLE35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 44. AGRICULTURE POLLUTANT
DISCHARGE ELIMINATION SYSTEM

[OAR Docket #08-189]

RULEMAKING ACTION:
Gubernatorial approval of permanent rules
RULES:
Subchapter 3. Concentrated Animal Feeding Operations
35:44-3-3 [AMENDED]
GUBERNATORIAL APPROVAL.:
January 15, 2008

[OAR Docket #08-189; filed 1-28-08]

TITLE 429. OKLAHOMA LOTTERY
COMMISSION
CHAPTER 10. RETAILER PROVISIONS

[OAR Docket #08-205]

RULEMAKING ACTION:

Gubernatorial approval of permanent rules
RULES:

429:10-1-3 [AMENDED]

429:10-1-5 [AMENDED]
GUBERNATORIAL APPROVAL.:

January 28, 2008

[OAR Docket #08-205; filed 2-1-08]
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Emergency Adoptions

An agency may adopt new rules, or amendments to or revocations of existing rules, on an emergency basis if the agency
determines that "an imminent peril exists to the preservation of the public health, safety, or welfare, or that a compelling public interest
requires an emergency rule[s] . . . . [A]Jn agency may promulgate, at any time, any such [emergency] rule[s], provided the Governor

firstapproves such rule[s]" [75 O.S., Section 253(A)].

An emergency action is effective immediately upon approval by the Governor or on a later date specified by the agency in the
preamble of the emergency rule document. An emergency rule expires on July 15 after the next regular legislative session following
promulgation, or on an earlier date specified by the agency, if not already superseded by a permanent rule or terminated through

legislative action as described in 75 O.S., Section 253(H)(2).

Emergency rules are not published in the Oklahoma Administrative Code; however, a source note entry, which references
the Register publication of the emergency action, is added to the Code upon promulgation of a superseding permanent rule or

expiration/termination of the emergency action.

For additional information on the emergency rulemaking process, see 75 O.S., Section 253.

TITLE35. OKLAHOMA DEPARTMENT OF
AGRICULTURE, FOOD, AND FORESTRY
CHAPTER 30. PEANTF
INBUSTRYCONSUMER PROTECTION

[OAR Docket #08-182]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 17. Combined Pesticide

Part9. Minimum Standards for Contracts and Keeping of Records

35:30-17-21 [AMENDED]
AUTHORITY:

State Board of Agriculture and the Oklahoma Agricultural Code; 2 O.S.
2001 88 2-4(2) and (29), 3-81 et seq.; Article 6, Section 31, Constitution of the
State of Oklahoma
DATES:

Adoption:

December 18, 2007
Approved by Governor:

January 15, 2008
Effective:

Immediately upon Governor's approval
Expiration:

Effective through July 14, 2008 unless superseded by another rule or
disapproved by the Legislature
SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The proposed rule will reconcile the language in 35:30-17-21 that was
approved in 2007 as two different rules utilizing the same rule number.
Currently, the text of the two rules conflicts and is listed twice in the Oklahoma
Administrative Code. In addition, the Department determined that the
2007 text revisions from one rule are no longer necessary, therefore this
reconciliation is intended to replace both versions of the rule. A compelling
public interest exists which requires the reconciliation of these rules.
ANALYSIS:

The rule contains language related to recordkeeping for pesticide
applicators and restricted use pesticide sales. This reconciliation effectively
replaces any language requiring records to be kept by non-restricted use
pesticide dealers.

CONTACT PERSON:
Teena G. Gunter, (405) 522-4576, teena.gunter@oda.state.ok.us

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR AS SET
FORTHIN750.S.,SECTION 253(D):

March 3, 2008

SUBCHAPTER 17. COMBINED PESTICIDE

PART 9. MINIMUM STANDARDS FOR
CONTRACTS AND KEEPING OF RECORDS

35:30-17-21. Records required for pesticide
applications and restricted use pesticide
sales
(@ Commercial and non-commercial applicators shall keep
an accurate record pertaining to pesticide activities, which, ata
minimum show:

(1)  Startand stop time of application.

(2)  Total amount of pesticide used.

(3) Name and address of the commercial or non-com-

mercial company.

(4)  Name and address of person for whom applied.

(5) Legal description of the land where applied. The

legal description may be a street address whenif properly

marked, but shall not be a Post Office Box address.

(6) Date of application.

(7)  Application rate.

(8) Dilution rate for mixing.

(9)  Total quantity tank mix used.

(10) Complete trade name of pesticide product used.

(11) EPA registration number of pesticide product used.

(12) Target pest for the application.

(13) Site where the pesticide was applied.

(14) Restricted Entry Interval as stated on the product la-

bel.

(15) A copy of the pesticide product label or labeling

that is attached to the container or included in the shipping

case.

(16) Copies of any contracts issued.

(17) Copies of any wood infestation reports issued.

(18) Other information as required by the Board.
(b) Restricted use pesticide dealers shall keep an accurate
record of restricted use pesticide sales, which, at a minimum
show:

(1) Complete brand name of the pesticide.

(2)  EPAregistration number of the pesticide.

(3) Date the pesticide was sold.

(4)  Total amount of restricted use pesticide sold.

(5)  Name of the person to whom sold.
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(6) Name and license or certification number of the cer-

tified or private applicator.

(7)  Other information as required by the Board.
(c) Failure to allow inspection of these records by the Board,
to provide copies to the Board when requested in person, or to
provide a summary of these records within seven (7) working
days when requested by mail or in person shall be a violation
of this section.
(d) The principle place of business where records are main-
tained shall be easily accessible to authorized agents of the
Board during reasonable business hours. An applicator's prin-
ciple place of business shall not be located in a closed gated
community or at a residence unless the applicator submits a
plan of access to the principle place of business and that plan is
approved by the Board.

[OAR Docket #08-182; filed 1-28-08]

TITLE 317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-221]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-2. [AMENDED]

Part 3. Hospitals

317:30-5-44. [AMENDED]

(Reference APA WF # 07-65)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 431.625
DATES:

Adoption:

November 8, 2007
Approved by Governor:

December 18, 2007
Effective:

Immediately upon Governor's approval or January 1, 2008, whichever is
later
Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:
Superseded rules:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-2. [AMENDED]

Gubernatorial approval:

August 16, 2007
Register publication:

250k Reg 114
Docket number:

07-1411

(Reference APA WF #07-02)

INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency

Oklahoma Register (Volume 25, Number 12)

approval of rule revisions to eliminate the requirement that an Explanation
of Medicare Benefits (EOMB) be attached to a cross-over claim before
it can be processed. The current OHCA process is a manual process and
administratively burdensome. Eliminating this requirement will enable
OHCA to process claims via the internet and expedite the processing of these
claims.

ANALYSIS:

Rules are being revised to eliminate the requirement that an Explanation
of Medicare Benefits (EOMB) be attached to a cross-over claim before it can
be processed. Cross-over claims are claims filed with Medicare Part B that
in most cases, automatically cross over to OHCA. However, if it does not,
a claim for coinsurance and deductible must be filed with OHCA within 90
days of the date of the Medicare payment or within one year of the date of
service in order to be considered timely filed. Current policy requires that
the EOMB must be attached to the claim to be considered for payment. This
process is administratively burdensome and adversely impacts the providers.
The proposed rule revisions would eliminate the requirement that an EOMB be
attached to the claim thus facilitating acceptance of cross-over claims via the
internet. Other revisions are incorporated in incorporate revisions previously
approved by the Governor in APA WF 07-02. These revisions allowed
providers to use any form that is federally approved for sterilization consent.
CONTACT PERSON:

Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR JANUARY 1, 2008, WHICHEVER
ISLATER:

SUBCHAPTER 5. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 1. PHYSICIANS

317:30-5-2. General coverage by category
(@ Adults. Payment for adults is made to physicians for
medical and surgical services within the scope of the Okla-
homa Health Care Authority's (OHCA's) medical programs,
provided the services are reasonable and necessary for the
diagnosis and treatment of illness or injury, or to improve
the functioning of a malformed body member. Coverage of
certain services must be based on a determination made by the
OHCA's medical consultant in individual circumstances.
(1) Coverage includes the following medically neces-
sary services:
(A) Inpatient hospital visits for all SoonerCare
covered stays. All inpatient services are subject to
post-payment review by the OHCA, or its designated
agent.
(B) Inpatient psychotherapy by a physician.
(C) Inpatient psychological testing by a physician.
(D) Oneinpatient visit per day, per physician.
(E) Certain surgical procedures performed in a
Medicare certified free-standing ambulatory sur-
gicenter or a Medicare certified hospital that offers
outpatient surgical services. Refer to the List of Cov-
ered Surgical Procedures.
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(F)  Therapeutic radiology or chemotherapy on
an outpatient basis without limitation to the number
of treatments per month for members with proven
malignancies or opportunistic infections.

(G) Direct physician services on an outpatient ba-
sis. A maximum of four visits are allowed per month
per member in office or home regardless of the num-
ber of physicians providing treatment. Additional
visits per month are allowed for those services related
to emergency medical conditions and for services in
connection with Family Planning.

(H) Direct physician services in a nursing facility
for those members residing in a long-term care fa-
cility. A maximum of two nursing facility visits per
month are allowed. To receive payment for a second
nursing facility visit in a month denied by Medicare
for a Medicare/SoonerCare patient, attach the EOMB
from Medicare showing denial and mark "carrier
denied coverage".

()  Diagnostic x-ray and laboratory services.

(J)  Mammography screening and additional fol-
low-up mammograms.

(K) Obstetrical care.

(L) Pacemakers and prostheses inserted during the
course of a surgical procedure.

(M)  Prior authorized examinations for the purpose
of determining medical eligibility for programs under
the jurisdiction of the Authority. A copy of the autho-
rization, OKDHS form ABCDM-16, Authorization
for Examination and Billing, must accompany the
claim.

(N) If a physician renders direct care to a member
on the same day as a dialysis treatment, payment is
allowed for a separately identifiable service unrelated
to the dialysis.

(O) Family planning includes sterilization proce-
dures for legally competent members 21 years of age
and over who voluntarily request such a procedure
and, executes the federally mandated consent form
{ABM-71) with his/her physician . A copy of the
consent form must be attached to the claim form.
Separate payment is allowed for I.U.D. insertion dur-
ing an office visit. Certain family planning products
may be obtained through the Vendor Drug Program.
Reversal of sterilization procedures for the purposes
of conception is not allowed. Reversal of sterilization
procedures are allowed when medically indicated and
substantiating documentation is attached to the claim.
(P)  Genetic counseling (requires special medical
review prior to approval).

(Q) Weekly blood counts for members receiving
the drug Clozaril.

(R) Complete blood count (CBC) and platelet
count prior to receiving chemotherapeutic agents,
radiation therapy or medication such as DPA-D-Pe-
nacillamine on a regular basis for treatment other than
for malignancy.
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(S) Payment for ultrasounds for pregnant women
as specified in OAC 317:30-5-22.
(T) Payment to the attending physician in a teach-
ing medical facility for compensable services when
the physician signs as claimant and renders personal
and identifiable services to the member in conformity
with federal regulations.
(U) Payment to clinical fellow or chief resident in
an outpatient academic setting when the following
conditions are met:
(i) Recognition as clinical faculty with par-
ticipation in such activities as faculty call, faculty
meetings, and having hospital privileges;
(i) Board certification or completion of an
accredited residency program in the fellowship
specialty area;
(iii)  Hold unrestricted
medicine in Oklahoma;
(iv)  IfClinical Fellow, practicing during second
or subsequent year of fellowship;
(v) Seeing members without supervision;
(vi)  Services provided not for primary purpose
of medical education for the clinical fellow or chief
resident;
(vii)  Submit billing in own name with appropri-
ate Oklahoma SoonerCare provider number.
(viii) Additionally if a clinical fellow practicing
during the first year of fellowship, the clinical fel-
low must be practicing within their area of primary
training. The services must be performed within
the context of their primary specialty and only to
the extent as allowed by their accrediting body.
(V) Payment to the attending physician for the
services of a currently Oklahoma licensed physician
in training when the following conditions are met.
0] Attending physician performs chart review
and sign off on the billed encounter;
(i)  Attending physician present in the clinic/or
hospital setting and available for consultation;
(iii)  Documentation of written policy and appli-
cable training of physicians in the training program
regarding when to seek the consultation of the at-
tending physician.
(W) Payment to the attending physician for the
outpatient services of an unlicensed physician in a
training program when the following conditions are
met:
0] The member must be at least minimally
examined by the attending physician or a licensed
physician under the supervision of the attending
physician;
(i) The contact must be documented in the
medical record.
(X) Payment to a physician for supervision of
CRNA services unless the CRNA bills directly.
(Y) One pap smear per year for women of child
bearing age. Two follow-up pap smears are covered
when medically indicated.

license to practice
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(2) Medically necessary solid organ and bone mar-
row/stem cell transplantation services for children
and adult are covered services based upon the condi-
tions listed in (1)-(iv) of this subparagraph:
0] Transplant procedures, except kidney and
cornea, must be prior authorized to be compens-
able.
(i)  To be prior authorized all procedures are
reviewed based on appropriate medical criteria.
(ili)  To be compensable under the SoonerCare
program, all organ transplants must be performed
at a facility which meets the requirements con-
tained in Section 1138 of the Social Security Act.
(iv)  Procedures considered experimental or
investigational are not covered.
(AA) Donor search and procurement services are
covered for transplants consistent with the methods
used by the Medicare program for organ acquisition
costs.
Q) Donor expenses incurred for complications
are covered only if they are directly and immedi-
ately attributable to the donation procedure.
(i) Donor expenses that occur after the 90 day
global reimbursement period must be submitted to
the OHCA for review.
(BB) Total parenteral nutritional therapy (TPN) for
identified diagnoses and when prior authorized.
(CC) Ventilator equipment.
(DD) Home dialysis equipment and supplies.
(EE) Ambulatory services for treatment of mem-
bers with tuberculosis (TB). This includes, but is
not limited to, physician visits, outpatient hospital
services, rural health clinic visits and prescriptions.
Drugs prescribed for the treatment of TB not listed in
OAC 317:30-3-46 require prior authorization by the
College of Pharmacy Help Desk using form "Petition
for TB Related Therapy". Ambulatory services to
members infected with TB are not limited to the scope
of the SoonerCare program, but require prior autho-
rization when the scope is exceeded.
(FF) Smoking and Tobacco Use Cessation Counsel-
ing for treatment of individuals using tobacco.
(i) Smoking and Tobacco Use Cessation
Counseling consists of the 5As:
" Asking the member to describe their
smoking use;

) Advising the member to quit;

(1 Assessing the willingness of the mem-
ber to quit;

(IV)  Assisting the member with referrals

and plans to quit; and

(V) Arranging for follow-up.
(i) Up to eight sessions are covered per year
per individual.
(iii)  Smoking and Tobacco Use Cessation
Counseling is a covered service when performed
by physicians, physician assistants, nurse practi-
tioners, nurse midwives, dentists, and Oklahoma
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(2)

State Health Department and FQHC nursing staff.
Itis reimbursed in addition to any other appropriate
global payments for obstetrical care, PCP capita-
tion payments, evaluation and management codes,
or other appropriate services rendered. It mustbea
significant, separately identifiable service, unique
from any other service provided on the same day.
(iv)  Chart documentation must include a sep-
arate note and signature along with the member
specific information addressed in the five steps
and the time spent by the practitioner performing
the counseling. Anything under three minutes is
considered part of a routine visit.
(GG) Immunizations as specified by the Advisory
Committee on Immunization Practices (ACIP) guide-
lines.
General coverage exclusions include the following:
(A) Inpatient diagnostic studies that could be per-
formed on an outpatient basis.

(B) Services or any expense incurred for cosmetic
surgery.
(C) Services of two physicians for the same type of

service to the same member at the same time, except
when warranted by the necessity of supplemental
skills. When supplemental skills are warranted, the
initial consultation is reported utilizing the appropri-
ate CPT code for inpatient consultations. Follow-up
consultations include monitoring progress, recom-
mending management maodifications or advising
on a new plan of care in response to changes in the
member's status. If the consultant physician initiates
treatment at the initial consultation and participates
thereafter in the member's care, the procedure codes
for subsequent hospital care must be used.

(D) Refractions and visual aids.

(E) A separate payment for pre-operative care, if
provided on the day before or the day of surgery, or
for typical post-operative follow-up care.

(F) Payment to the same physician for both an
outpatient visit and admission to hospital on the same
date.

(G) Sterilization of members who are under 21
years of age, mentally incompetent, or institution-
alized or reversal of sterilization procedures for the
purposes of conception.

(H) Non-therapeutic hysterectomy.

() Medical services considered to be experimen-
tal or investigational.

(J)  Payment for more than four outpatient visits
per month (home or office) per member except those
visits in connection with family planning, or related
to emergency medical conditions.

(K)  Payment for more than two nursing facility vis-
its per month.

(L)  More than one inpatient visit per day per physi-
cian.

(M)  Physician supervision of hemodialysis or peri-
toneal dialysis.
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(N) Physician services which are administrative in
nature and not a direct service to the member includ-
ing such items as quality assurance, utilization review,
treatment staffing, tumor board, dictation, and similar
functions.
(O) Charges for completion of insurance forms, ab-
stracts, narrative reports or telephone calls.
(P) Payment for the services of physicians' assis-
tants, social workers, licensed family counselors,
registered nurses or other ancillary staff, except as
specifically set out in OHCA rules.
(Q) Induced abortions, except when certified in
writing by a physician that the abortion was necessary
due to a physical disorder, injury, or illness related to
a life-endangering physical condition caused by or
arising from the pregnancy itself, that would place
the woman in danger of death unless an abortion is
performed, or when the pregnancy is the result of an
act of rape or incest. (Refer to OAC 317:30-5-6 or
317:30-5-50.)
(R) Night calls or unusual hours.
(S) Speech and Hearing services.
(T) Mileage.
(U)  Aroutine hospital visit on the date of discharge
unless the member expired.
(V) Direct payment to perfusionist as this is consid-
ered part of the hospital reimbursement.
(W) Inpatient chemical dependency treatment.
(X) Fertility treatment.
(Y) Payment for removal of benign skin lesions un-
less medically necessary.
(b) Children. Payment is made to physicians for medical
and surgical services for members under the age of 21 within
the scope of the Authority's medical programs, provided the
services are medically necessary for the diagnosis and treat-
ment of illness or injury, or to improve the functioning of a
malformed body member. Medical and surgical services for
children are comparable to those listed for adults. In addition
to those services listed for adults, the following services are
covered for children.
(1) Pre-authorization of inpatient psychiatric ser-
vices. All inpatient psychiatric services for members
under 21 years of age must be prior authorized by an
agency designated by the Oklahoma Health Care Author-
ity. All psychiatric services are prior authorized for an
approved length of stay. Non-authorized inpatient psychi-
atric services are not be SoonerCare compensable.
(A) Effective October 1, 1993, all residential and
acute psychiatric services are authorized based on
the medical necessity criteria as described in OAC
317:30-5-95.25,317:30-5-95.27 and 317:30-5-95.29.
(B) Out of state placements will not be authorized
unless it is determined that the needed medical ser-
vices are more readily available in another state or
it is a general practice for members in a particular
border locality to use resources in another state. If a
medical emergency occurs while a member is out of
the State, treatment for medical services is covered as
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if provided within the State. A prime consideration
for placements will be proximity to the family or
guardian in order to involve the family or guardian in
discharge and reintegration planning.
(2) General acute care inpatient service limitations.
All general acute care inpatient hospital services for mem-
bers under the age of 21 are not limited. All inpatient care
must be medically necessary.
(3) Procedures for requesting extensions for inpa-
tient services. The physician and/or facility must provide
necessary justification to enable OHCA, or its desig-
nated agent, to make a determination of medical necessity
and appropriateness of treatment options. Extension re-
quests for psychiatric admissions must be submitted to
the OHCA or its designated agent. Extension requests
must contain the appropriate documentation validating the
need for continued treatment in accordance with the med-
ical necessity criteria described in OAC 317:30-5-95.26,
317:30-5-95.28 and 317:30-5-95.30. Requests must be
made prior to the expiration of the approved inpatient stay.
All decisions of OHCA or its designated agent are final.
(4)  Utilization control requirements for psychi-
atric beds. Utilization control requirements for inpatient
psychiatric services for members under 21 years of age
apply to all hospitals and residential psychiatric treatment
facilities.
(5) Early and periodic screening diagnosis and
treatment program. Payment is made to eligible
providers for Early and Periodic Screening, Diagnosis,
and Treatment (EPSDT) of members under age 21. These
services include medical, dental, vision, hearing and
other necessary health care. Refer to OAC 317:30-3-65.2
through 317:30-3-65.11 for specific guidelines.
(6) Child abuse/neglect findings. Instances of child
abuse and/or neglect discovered through screenings
and regular exams are to be reported in accordance with
State Law. Title 21, Oklahoma Statutes, Section 846,
as amended, states in part: Every physician or surgeon,
including doctors of medicine and dentistry, licensed
osteopathic physicians, residents, and interns, examining,
attending, or treating a child under the age of eighteen
(18) years and every registered nurse examining, attend-
ing or treating such a child in the absence of a physician or
surgeon, and every other person having reason to believe
that a child under the age of eighteen (18) years has had
physical injury or injuries inflicted upon him or her by
other than accidental means where the injury appears to
have been caused as a result of physical abuse or neglect,
shall report the matter promptly to the county office of
the Department of Human Services in the county wherein
the suspected injury occurred. Providing it shall be a
misdemeanor for any person to knowingly and willfully
fail to promptly report an incident as provided above.
Persons reporting such incidents of abuse and/or neglect
in accordance with the law are exempt from prosecution in
civil or criminal suits that might be brought as a result of
the report.
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(7)  General exclusions. The following are excluded

from coverage for members under the age of 21:
(A) Inpatient diagnostic studies that could be per-
formed on an outpatient basis.
(B) Services or any expense incurred for cosmetic
surgery unless the physician certifies the procedure
emotionally necessary.
(C) Services of two physicians for the same type of
service to the same member at the same time, except
when warranted by the necessity of supplemental
skills. When supplemental skills are warranted, the
initial consultation is reported utilizing the appropri-
ate CPT code for inpatient consultations. Follow-up
consultations include monitoring progress, recom-
mending management modifications or advising
on a new plan of care in response to changes in the
member's status. If the consultant physician initiates
treatment at the initial consultation and participates
thereafter in the member's care, the codes for subse-
quent hospital care must be used.
(D) A separate payment for pre-operative care, if
provided on the day before or the day of surgery, or
for typical post-operative follow-up care.
(E) Payment to the same physician for both an
outpatient visit and admission to hospital on the same
date.
(F)  Sterilization of persons who are under 21 years
of age.
(G) Non-therapeutic hysterectomy.
(H) Medical Services considered to be experimen-
tal or investigational.
() More than one inpatient visit per day per physi-
cian.
(J)  Induced abortions, except when certified in
writing by a physician that the abortion was necessary
due to a physical disorder, injury or illness, including
a life-endangering physical condition caused by or
arising from the pregnancy itself, that would place
the woman in danger of death unless an abortion is
performed, or that the pregnancy is the result of an
act of rape or incest. (Refer to OAC 317:30-5-6 or
317:30-5-50.)
(K) Physician supervision of hemodialysis or peri-
toneal dialysis.
(L) Physician services which are administrative in
nature and not a direct service to the member includ-
ing such items as quality assurance, utilization review,
treatment staffing, tumor board, dictation, and similar
functions.
(M) Payment for the services of physicians' assis-
tants except as specifically set out in OHCA rules.
(N) Direct payment to perfusionist as this is consid-
ered part of the hospital reimbursement.
(O) Charges for completion of insurance forms, ab-
stracts, narrative reports or telephone calls.
(P)  Night calls or unusual hours.

(Q) Mileage.
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(R) Aroutine hospital visit on date of discharge un-
less the member expired.
(S) Tympanometry.
(c) Individuals eligible for Part B of Medicare. Payment
is made utilizing the OHCA allowable for comparable services.
For—in-State—physicians,—elaims Claims filed with Medicare
Part B should automatically cross over to OHCA. The expla-
nation of Medicare Benefits (EOMB) reflects a message that
the claim was referred to SoonerCare. If such a message is
not present, a claim for coinsurance and deductible must be
filed with the OHCA within 90 days of the date of Medicare
payment or within one year of the date of service in order
to be considered timely filed. Fhe-Medicare-EOMB-must-be
(1) ©Outofstateclaims—willnet In certain circum-
stances, some Claims claims that-did do not automatically
""cross over". Providers must file a claim for coinsurance
and/or deductible to SoonerCare within 90 days of the
Medicare payment or within one year from the date of
service. The-Medicare EOMB-must-be-attached-to-the
claim-
(2) ClaimsfiledunderSoonerCare-mustbefiledwithin
HeR be_lsl a-nasligible fo pay, A e'l E.GI comsuia FG'Ie & 'd’.e'
Medicare-within-one-year-frem-the-date-of-service- If pay-
ment was denied by Medicare Part B and the service is a
SoonerCare covered service, mark the claim "denied by
Medicare" and attach the Medicare EOMB showing the
reason for the denial.

PART 3. HOSPITALS

317:30-5-44. Medicare eligible individuals
Payment is made to hospitals for services to Medicare eli-
gible individuals as set forth in this section.
(1) individualseligible for part-A-and-part B.
) . izt icaid_al
lowable-forcomparable-Part-B-services: Claims filed
with Medicare automatically cross over to OHCA.
The explanation of Medicare Benefits (EOMB)
reflects a message that the claim was referred to
SoonerCare. If such a message is not present, a claim
for coinsurance and deductible must be filed with
the OHCA within 90 days of the date of Medicare
payment or within one year of the date of service in
order to be considered timely filed.
(B2) Payment-is-made-for-the-coinsurance-and/orde-
ductible-for Part-A-services-forcategorically-needy-indi-
viduals- If payment is denied by Medicare and the service
is a SoonerCare covered service, mark the claim "denied
by Medicare" and attach the Medicare EOMB showing the
reason for denial.
(3) In certain circumstances, some claims do not au-
tomatically "cross over". Providers must file a claim for
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coinsurance and/or deductible to SoonerCare within 90
days of the Medicare payment or within one year from the
date of service.
(4)  For individuals who have exhausted Medicare Part
A benefits, claims must be accompanied by a statement
from the Medicare Part A intermediary showing the date
benefits were exhausted.
Q_‘) lividuals wh ligible f
vices:

. Fhe-Part B. SERVICES a'? to-be I|Ie_e| Wit I.lleeh

[OAR Docket #08-221; filed 2-8-08]

TITLE317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-219]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-10. [AMENDED]

Part 45. Optometrists

317:30-5-431. through 317:30-5-432. [AMENDED]

317:30-5-432.1. [NEW]

Part 47. Optical Companies

317:30-5-451. [AMENDED]

317:30-5-452. [REVOKED]

(Reference APA WF # 07-26)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 440.230(d)

DATES:
Adoption:

December 13, 2007
Approved by Governor:

January 18, 2008
Effective:

February 1, 2008, or immediately upon Governor's approval, whichever is
later.

Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.
SUPERSEDED EMERGENCY ACTIONS:
Superseded rules:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-10. [AMENDED]

Part 45. Optometrists
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317:30-5-431. [AMENDED]
Gubernatorial approval:

April 2,2007
Register publication:

24 Ok Reg 2824
Docket number:

07-1325

(Reference APA WF # 07-08)

INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of rule revisions to limit payment for lenses and frames to one pair of
glasses per 12 month period and to allow physicians to separate the refractive
service from the medical evaluation when billing ophthalmology services.
Current OHCA policy does not address repairs or frequency of replacement for
glasses. Rule revisions would save the agency the cost of supplying member(s)
with multiple pairs of eyeglasses when not medically necessary as well as
promote efficient use of state and federal dollars. In addition, proposed rule
revisions would allow physicians performing ophthalmology services to
bill based on current CPT guidelines and update policy to be consistent with
Medicare and other third party payors. Current rules are inconsistent with CPT
guidelines which have separated the refraction from the medical exam. Rule
revisions are needed to clarify and update rules to comply with current coding
guidelines.

ANALYSIS:

Agency rules are revised to limit payment for lenses and frames to one
pair of glasses per 12 month period and to allow physicians to separate the
refractive service from the medical evaluation when billing ophthalmology
services. There is no provision in the SoonerCare program for the coverage
of glasses for adults; however, for children, payment is made for lenses and
frames required to correct visual defects or to protect children with monocular
vision. Current policy does not address repairs or frequency of replacement.
Based upon several recent audits, some providers have been dispensing
multiple sets of glasses at each exam. Rule revisions would save the agency
the cost of supplying member(s) with multiple pairs of eyeglasses when not
medically necessary as well as encourage providers to repair frames rather than
dispensing both new frames and lenses when only frames are broken. Proposed
rule revisions would also allow physicians performing ophthalmology services
to bill based on current CPT guidelines and update policy to be consistent
with Medicare and other third party payors. Current OHCA policy requires
providers to bill routine checkups and eye examinations for the purpose of
prescribing, fitting, or changing eyeglasses and eye refractions using the CPT
code for the Intermediate exam. This is inconsistent with current coding
guidelines which have separated the refraction from the medical exam. Rule
revisions are needed to clarify and update rules to comply with current CPT
guidelines. Other revisions are incorporated due to superseding emergency
rules previously approved by the Governor in APA WF # 07-08. These
revisions were revised to clarify terminology for cataract surgery by using
nationally recognized terminology.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR FEBRUARY 1, 2008, WHICHEVER
ISLATER:

SUBCHAPTERS. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 1. PHYSICIANS
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317:30-5-10. Ophthalmology services

(@) Covered services for adults.
(1) Payment can be made for medical services that are
reasonable and necessary for the diagnosis and treatment
of illness or injury up to the patient's maximum number of
allowed office visits per month.
(2) Paymentis-madefor-treatment-of eye disease-not
related-torefractive-errors: There is no provision for rou-
tine eye exams, examinations for the purpose of prescrib-
ing glasses or visual aids treatmentofrefractive-errors, de-
termination of refractive state or treatment of refractive er-

rors, or purchase oflenses frames, eye-examinations—for

or visual aids. Payment is made for treatment of medical
or surgical conditions which affect the eyes. Providers
must notify members in writing of services not covered
by SoonerCare prior to providing those services. Deter-
mination of refractive state or other non-covered service
may be billed to the patient if properly notified.

(3)  In-cataract participatory-surgery—a-separate-pay-

) .

e '.t can-be-made-to-the-opto 'EE.'SE I.g' postoperative
GE;'E Payi g IIE ta”t € elp .'E atmologist-wil-be-80 pe_leeF H
lowable. The global surgery fee allowance includes pre-
operative evaluation and management services rendered
the day before or the day of surgery, the surgical proce-
dure, and routine postoperative period. Postoperative-care
Co-management for cataract surgery shoutd-be is filed us-
ing appropriate CPT codes, modifiers and guidelines. Fhe
ferringphysician's-bloek: If an optometrist has agreed to
provide postoperative care, the optometrist's information
must be in the referring provider's section of the claim.

(b) Covered services for children.
(1) Paymentean-be-madeformedical-services-thatare
) :
|eﬁa_sle| |abl,e_ a d ,eeeslslaw .Ig" e d_lag_ |E_95|s & dﬁt ea_t et
rors-or-strabismus. Eye examinations are covered when
medically necessary. Determination of the refractive state
is covered when medically necessary.

) hin o : | .

(2) Payment is made for certain corrective lenses and
optical supplies when medically necessary. Refer to OAC
317:30-5-432.1. for specific guidelines.
(c) Individuals eligible for Part B of Medicare. Payment
is made utilizing the Medicaid allowable for comparable ser-
vices.
(d) Procedure codes.
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fied- The appropriate procedure codes used for billing eye
care services are found in the Current Procedural Termi-
nology (CPT) and HCPCS Coding Manuals.

{2y Ewvaluation-and-Managementcodes-should-be-used
when-the primany-purpose-of the-examination-is-examina-
i i i it 0

(3)“9 & FE treatment GI.a”' Iedle_al of Isulgleal €0 _|d|t|e|

(42) Misual Vision screening; is a component of the
EPSDT exam all eye exams performed by ophthalmolo-

gists or optometrists efan-asymptomaticchild -is-included

m—a—reu!eme—exam and is not bllled separately. Use—the

PART 45. OPTOMETRISTS

317:30-5-431.  Coverage by category

Payment is made to optometrists as set forth in this Sec-

(1)  Adults. Payment can be made for medical services
that are reasonable and necessary for the diagnosis and
treatment of illness or injury up to the patient's maximum
number of allowed office visits per month.
(A) Paymentis-madefortreatment-of eye disease
notrelated-to-refractive-errors: There is no provision
for routine eye exams, examinations for the purpose
of prescribing glasses or visual aids, determination
of refractive state, treatment of refractive errors, or
purchase of lenses, frames, eye-examinations—for-the
purpose—of-prescribing—glasses or for-the—purchase

of visual aids. Payment is _made for treatment of
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medical or surgical conditions which affect the eyes.
Providers must notify members in writing of services
not covered by SoonerCare prior to providing those
services. Determination of refractive state or other
non-covered services may be billed to the patient if
properly notified.

(B) In-cataractparticipatory-surgery-separate-pay-

: ;

he .E can-be |adFe tot eepten_etnstlm pe_lsltspmauue
at-20%-of the surgical-aHowable. The global surgery
fee allowance includes preoperative evaluation and
management services rendered the day before or the
day of surgery, the surgical procedure, and routine
postoperative period. Pestoperative—ecare Co-man-
agement for cataract surgery shoutd—be is filed using
appropriate CPT codes, modifiers and guidelines.
Fhe-surgeon's—name—must-be—present-on-theclaim

be-denied- If an optometrist has agreed to provide
postoperative care, the surgeon's information must be
in the referring provider's section of the claim.
(C) Payment for laser surgery to optometrist is lim-
ited to those optometrists certified by the Board of Op-
tometry as eligible to perform laser surgery.
(2) Children. Eye examinations are covered when
medically necessary. Determination of the refractive state
is covered when medically necessary.

7Ny F lical servi

(3) Individuals eligible for Part B of Medicare. Pay-
ment is made utilizing the Medicaid allowable for compa-
rable services.

317:30-5-432. Procedure Codes
(a) Roeutinecheckups-and-eye-examinationsforthe-purpose

pathologiccondition-is-identified- The appropriate procedure

codes used for billing eye care services are found in the Current

(db) Misual Vision screenings; is a component of the—EPSDIF
exam all eye exams performed by ophthalmologists or op-
tometrists of-an-asymptomatic-child,-is-included-in-a-routine
exar and is not billed separately. use—the—apprepﬁa{e—wsual

&) Medicaid-payment-for-frames-and/or-lenses-represents

317:30-5-432.1. Corrective lenses and optical supplies

(@) Payment will be made for children for lenses, frames,
low vision aids and certain tints when medically necessary in-
cluding to protect children with monocular vision. Coverage
includes one set of lenses and frames per year.

(b) Corrective lenses must be based on medical need. Med-
ical need includes a change in prescription or replacement due
to normal lens wear.

(c) SoonerCare provides frames when medically necessary.
Frames are expected to last at least one year and must be
reusable. If a lens prescription changes, the same frame
must be used if possible. Payment for frames includes the
dispensing fee.

(d) SoonerCare reimbursement for frames or lenses repre-
sents payment in full. No difference can be collected from the
patient, family or guardians.

(e) Replacement of or additional lenses and frames are al-
lowed when medically necessary. Prior authorization is not
required; however, the provider must document in the patient
record the reason for the replacement or additional eyeglasses.
The OHCA or its designated agent will conduct ongoing mon-
itoring of replacement frequencies to ensure guidelines are fol-
lowed. Payment adjustments will be made on claims not meet-
ing these requirements.

(f) Bifocal lenses for the treatment of accommodative es-
otropia are a covered benefit. Progressive lenses, trifocals,
photochromic lenses and tints for children require prior autho-
rization and medical necessity. Polycarbonate lenses are cov-
ered for children when medically necessary.

(a) Progressive lenses, aspheric lenses, tints, coatings and
photochromic lenses for adults are not compensable and may

Procedural Terminology (CPT) and HCPCS Coding Manuals.

be billed to the patient.
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(h) Replacement of lenses and frames due to abuse and ne-
glect by the member is not covered.
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(i) Bandage contact lenses are a covered benefit for adults
and children. Contact lenses for medically necessary treat-
ment of conditions such as aphakia, keratoconus, following
keratoplasty, aniseikonia/anisometropia or albinism are a cov-
ered benefit for adults and children. Other contact lenses for
children require prior authorization and medical necessity.

PART 47. OPTICAL COMPANIES

317:30-5-451.  Coverage by category
Payment is made to optical suppliers as set forth in this
Section.
(1)  Adults. There is no provision for the coverage of
glasses for adults, or for the purchase of visual aids.
(2) Children. Payment will-be is made for medically

necessary lenses and frames required—to—correct—visual

Refer to OAC 317:30-5-432.1. for specific quidelines.
(3) Individuals eligible for Part B of Medicare. Pay-
ment is made utilizing the Medicaid allowable for compa-
rable services.

317:30-5-452.  Procedure codes [REVOKED]

[OAR Docket #08-219; filed 2-8-08]

TITLE 317. OKLAHOMA HEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-215]

RULEMAKING ACTION:
EMERGENCY adoption

RULES:
Subchapter 5. Individual Providers and Specialties
Part 1. Physicians
317:30-5-14. through 317:30-5-15. [AMENDED]
(Reference APA WF #07-62)

Oklahoma Register (Volume 25, Number 12)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
Public Law 109-171, the Deficit Reduction Act of 2005.

DATES:
Adoption:

December 13, 2007
Approved by Governor:

January 18, 2008
Effective:

Immediately upon Governor's approval
Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of rule revisions to comply with Section 6002 of Public Law 109-171,
the Deficit Reduction Act of 2005. Beginning January 1, 2008, the National
Drug Code (NDC) is required to be collected on multiple source, physician
administered drugs in order to secure drug rebates. Without these revisions,
federal financial participation will not be available for physician administered
drugs when the NDC is not collected.

ANALYSIS:

Agency rules are revised to comply with Section 6002 of Public Law
109-171, known as the Deficit Reduction Act of 2005 (DRA), regarding
multiple source, physician administered drugs. The DRA requires the
National Drug Code (NDC) to be collected on multiple source, physician
administered drugs in order to secure drug rebates. Currently, these drugs
are billed using only the Healthcare Common Procedure Coding System
(HCPCS) code. Unlike the NDC, HCPCS codes do not specify which drug
products are being dispensed and therefore drug rebates cannot be collected on
these drugs. Revisions are needed to require providers to bill the appropriate
NDC for physician administered drugs in addition to the Healthcare Common
Procedure Coding System (HCPCS) code.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR:

SUBCHAPTER 5. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 1. PHYSICIANS

317:30-5-14. Injections

(@ Coverage for injections is limited to those categories of
drugs included in the vendor drug program for SoonerCare.
SoonerCare payment is not available for injectable drugs
whose manufacturers have not entered into a drug rebate
agreement with the Centers for Medicare and Medicaid
Services (CMS). OHCA administers and maintains an open
formulary subject to the provisions of Title 42, United States
Code (U.S.C.), Section 1396r-8. The Autherity OHCA covers

any a drug for—its—approved—purpese that has been approved
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by the Food and Drug Administration (FDA) subject to the

exclusions and limitations provided in OAC 317:30-5-72.1.

cation:
(1) Immunizations for children. An administration
fee will be paid for vaccines administered by providers
participating in the Vaccines for Children Program. When
the vaccine is not included in the program, the adminis-
tration fee is included in the vaccine payment. Payment
will not be made for vaccines covered by the Vaccines for
Children Program.
(2) Immunizations for adults. Coverage for adults is
provided as per the Advisory Committee on Immunization
Practices (ACIP) guidelines. A separate payment will
not be made for the administration of a vaccine. The
administration fee is included in the vaccine payment.

(C) Iron injections when medically necessary and
documented by objective evidence of failure to re-
spond to oral iron.

(eb) Usethe appropriate HGRC-code-when-available HCPCS

code and National Drug Code (NDCQC). When—dmgs—alce-bmed

In addition to the NDC and HCPCS code, claims must con-
tain the drug name, strength, and dosage amount-and-National

(dc) Payment is made for allergy injections for adults and
children. When the contracted provider actually adminis-
ters or supervises the administration of the injection, the
administration fee is compensable. No payment is made for
administration when the allergy antigen is self-administered
by the member. When the allergy antigen is purchased by the
physician, payment is made by invoice attached to the claim.

(ed) Rabies vaccine, Imovax, Human Diploid and Hyperab,
Rabies Immune Globulin are covered under the vendor drug
program and may be covered as one of the covered prescrip-
tions per month. Payment can be made separately to the
physician for administration. If the vaccine is purchased by the
physician, payment is made by invoice attached to the claim.

(fe) Trigger point injections (TPI's) are covered using ap-
propriate CPT codes. Modifiers are not allowed for this code.
Payment is made for up to three injections (3 units) per day at
the full allowable. Payment is limited to 12 units per month.
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The medical records must clearly state the reasons why any TPI
services were medically necessary. All trigger point records
must contain proper documents and be available for review.
Any services beyond 12 units per month or 36 units per 12
months will require mandatory review for medical necessity.
Medical records must be automatically submitted with any
claims for services beyond 36 units.

(gf) If a physician bills separately for surgical injections
and identifies the drugs used in a joint injection, payment will
be made for the cost of the drug in addition to the surgical
injection. The same guidelines apply to aspirations.

(hg) When IV administration in a Nursing Facility is filed by
a physician, payment may be made for medication. Adminis-
tration should be done by nursing home personnel.

(#h) Intravenous fluids used in the administration of IV drugs
are covered. Payment for the set is included in the office visit
reimbursement.

317:30-5-15.

(&) Outpatient.
(1) Outpatient chemotherapy is compensable only
when a malignancy is indicated or for the diagnosis of Ac-
quired Immune Deficiency Syndrome (AIDS). Outpatient
chemotherapy treatments are unlimited. Outpatient visits
in connection with chemotherapy are limited to four per
month.

(2)  Payment for administration of chemotherapy medi-
cation is made under the appropriate HCPC-Supplemental
J-Cedes National Drug Code (NDC) and HCPCS code
as stated in OAC 317:30-5-14(b). Payment is made sep-
arately for office visit and administration under the appro-
priate CPT code.

(3)  When injections exceed listed amount of medica-
tion, show units times appropriate quantity, i.e., injection
code for 100 mgm but administering 300, used 100 mgm
times 3 units.

(4) Glucose - fed through IV in connection with
chemotherapy administered in the office weuld-be is cov-
ered under the appropriate NDC and HCPCS code.

(b) Inpatient.

(1) Inpatient hospital supervision of chemotherapy
administration is non-compensable. The hospital visit in
connection with chemotherapy could be allowed within
our guidelines if otherwise compensable, but must be
identified by description.
(2)  Hypothermia - Local hypothermia is compensable
when used in connection with radiation therapy for the
treatment of primary or metastatic cutaneous or subcu-
taneous superficial malignancies. It is not compensable
when used alone or in connection with chemotherapy.
(3)  The following are not compensable:

(A) Chemotherapy for Multiple Sclerosis;

(B) Efudex;

(C) Oral Chemotherapy;

(D) Photochemotherapy;

(E) Scalp Hypothermia during Chemotherapy; and

Chemotherapy injections
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(F)  Strep Staph Chemotherapy.
[OAR Docket #08-215; filed 2-8-08]

TITLE 317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-222]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-22. [AMENDED]

(Reference APA WF #07-51)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 440.210(a)(2); 42 CFR 450.250(p)

DATES:
Adoption:

November 8, 2007
Approved by Governor:

December 18, 2007
Effective:

Immediately upon Governor's approval or January 1, 2008, whichever is
later
Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:
Superseded rules:

Subchapter 5. Individual Providers and Specialties

Part 1. Physicians

317:30-5-22. [AMENDED]

Gubernatorial approval:

October 2, 2007
Register publication:

25 Ok Reg 426
Docket number:

07-1623

(Reference APA WF # 07-38)

INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of rule revisions which will allow SoonerCare providers to bill
and receive payment for an evaluation and management (E&M) service and
an amniocentesis on the same date of service. Amniocentesis is a medical
procedure used in prenatal diagnosis of genetic risk factors. By allowing both
services on the same day, pregnant SoonerCare members, whose fetus may
be at risk for genetic defects, are more likely to use this diagnostic tool than if
they must return on another day for this procedure. Rule revisions will allow
the early detection of possible risks and allow SoonerCare members to pursue
potential interventions that may exist.

ANALYSIS:

Agency rules are revised to allow SoonerCare providers to bill and
receive payment for an evaluation and management (E&M) service and an
amniocentesis on the same date of service. Amniocentesis is a diagnostic
test that detects chromosome abnormalities, neural tube defects and genetic
disorders with high levels of accuracy (98-99%). Down syndrome or Trisomy
21 is the most common chromosome abnormality. Genetic disorders include
disorders like cystic fibrosis. The most common neural tube defect is spina
bifida. Current rules do not allow a SoonerCare provider to provide an E&M
service and an amniocentesis on the same day. By allowing both services on
the same day, pregnant SoonerCare members, whose fetus may be at risk for
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genetic defects, are more likely to use this diagnostic tool than if they must
return on another day for this procedure. Performing the tests and confirming
the diagnosis provides members with certain opportunities. Members may
pursue potential interventions (i.e. fetal surgery for spina bifida), planning for
a child with special needs and/or identifying support groups and resources.
Rule revisions are needed to allow early detection and improve member access
to this essential service. Other revisions are incorporated due to superseding
emergency rules previously approved by the Governor in APA WF # 07-38.
These revisions added enhanced services for medically high risk pregnancies
and allowed additional reimbursement to obstetrical care providers treating
members confirmed to be medically/obstetrically "high risk".

CONTACT PERSON:

Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR JANUARY 1, 2008, WHICHEVER
ISLATER:

SUBCHAPTER 5. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 1. PHYSICIANS

317:30-5-22. Obstetrical care
(@ Obstetrical (OB) care is billed using the appropriate CPT
codes for Maternity Care and Delivery. The date of delivery is
used as the date of service for charges for total obstetrical care.
Inclusive dates of care should be indicated on the claim form
as part of the description. Payment for total obstetrical care
includes all routine care, and any ultrasounds performed by the
attending physician provided during the maternity cycle unless
otherwise specified in this Section. For payment of total OB
care, a physician must have provided care for more than one
trimester. To bill for prenatal care only, the claim is filed after
the member leaves the provider's care. Payment for routine or
minor medical problems will not be made separately to the OB
physician outside of the ante partum visits. The ante partum
care during the prenatal care period includes all care by the OB
attending physician except major illness distinctly unrelated to
the pregnancy.
(b)  Procedures paid separately from total obstetrical care are
listed in (1) - (6) of this subsection.
(1) The completion of an American College of Ob-
stetricians and Gynecologist (ACOG) assessment form
and the most recent version of the Oklahoma Health Care
Authority—(OHCA), Authority's Prenatal Psychosocial
Assessment are reimbursable when both documents are
included in the prenatal record. SoonerCare allows one
assessment per provider and no more than two per preg-
nancy.
(2) Medically necessary real time ante partum diag-
nostic ultrasounds will be paid for in addition to ante
partum care, delivery and post partum obstetrical care
under defined circumstances. To be eligible for payment,
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ultrasound reports must meet the guideline standards pub-
lished by the American Institute of Ultrasound Medicine
(AIUM).
(A) One abdominal or vaginal ultrasound will
be covered in the first trimester of pregnancy. The
ultrasound must be performed by a board certified
Obstetrician-Gynecologist (OB-GYN), Radiologist,
or a Maternal-Fetal Medicine specialist. In addition,
this ultrasound may be performed by a Nurse Mid-
wife, Family Practice Physician or Advance Practice
Nurse Practitioner in Obstetrics with a certification in
Obstetrical ultrasonography.
(B) One ultrasound after the first trimester will
be covered. This ultrasound must be performed
by a board certified Obstetrician-Gynecologist
(OB-GYN), Radiologist, or a Maternal-Fetal
Medicine specialist. In addition, this ultrasound
may be performed by a Nurse Midwife, Family Prac-
tice Physician or Advance Practice Nurse Practitioner
in Obstetrics with certification in Obstetrical ultra-
sonography.
(C) Additional ultrasounds, including detailed ul-
trasounds and re-evaluations of previously identified
or suspected fetal or maternal anomalies, must be
performed by an active candidate or Board Certified
diplomat in Maternal-Fetal Medicine.
(3) Standby attendance at Cesarean Section (C-Sec-
tion), for the purpose of attending the baby, is compens-
able when billed by a physician not participating in the
delivery.
(4)  Spinal anesthesia administered by the attending
physician is a compensable service and is billed separately
from the delivery.
(5)  Amniocentesis is not included in routine obstetrical
care and is billed separately. Payment may be made for an
evaluation and management service and amniocentesis on
the same date of service. This is an exception to general
information regarding surgery found at OAC 317:30-5-8.
(6) Additional payment is not made for the delivery
of twins. If one twin is delivered vaginally and one is
delivered by C-section, by the same physician, the higher
level procedure is paid. If one twin is delivered vaginally
and one twin is delivered by C-Section, by different physi-
cians, each sheuld bill one bills the appropriate procedure
codes without a modifier. Payment is not made to the same
physician for both standby and assistant at C-Section.
(c) Assistant surgeons are paid for C-Sections which include
only in-hospital post-operative care. Family practitioners
who provide prenatal care and assist at C-Section should bill
separately for the prenatal and the six weeks postpartum office
visit.
(d) Procedures listed in (1) - (5) of this subsection are not
paid or not covered separately from total obstetrical care.
(1) An-additional-allewance-is-not-be-made-forinduec-
rately for these procedures: Non-stress tests except as de-
scribed in OAC 317:30-5-22.1.
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(2) Standby at C-Section is not compensable when
billed by a physician participating in delivery.
(3) Payment is not made for assistant surgery for ob-
stetrical procedures which include prenatal or post partum
care.
(4)  Pitocin-induction-of laboris-considered part of the
i i - An additional
allowance is not made for induction of labor, double set-up
examinations, fetal stress tests, or pudendal anesthetic.
Providers must not bill separately for these procedures.
(e) Obstetrical coverage for children is the same as for adults
with additional procedures being covered due to EPSDT provi-
sions if determined to be medically necessary.
(1)  Services, deemed medically necessary and allow-
able under federal Medicaid regulations, are covered by
the EPSDT/OHCA Child Health program even though
those services may not be part of the Oklahoma Health
Care Authority SoonerCare program. Such services must
be prior authorized.
(2)  Federal Medicaid regulations also require the State
to make the determination as to whether the service is
medically necessary and do not require the provision of
any items or services that the State determines are not safe
and effective or which are considered experimental.

[OAR Docket #08-222; filed 2-8-08]

TITLE317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-214]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Individual Providers and Specialties

Part 32. SoonerRide Non-Emergency Transportation

317:30-5-327.5. [AMENDED]

(Reference APA WF # 07-63)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 440.60
DATES:

Adoption:

December 13, 2007
Approved by Governor:

January 18, 2008
Effective:

Immediately upon Governor's approval
Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules to add stretcher services as
a covered benefit to the SoonerRide program. Existing rules exclude stretcher
services under the current program. However, the agency has recently awarded
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a new contract which includes the broker to provide stretcher services to
SoonerCare members. The rule change is needed to reflect the added benefit
of stretcher services to the SoonerRide program. Without this change, current
rules will not be consistent with current responsibilities of the SoonerRide
broker.

ANALYSIS:

The purpose of this rule change is to allow stretcher services to be included
as a covered benefit under the SoonerRide Program. Currently, stretcher
services are excluded from the Program and provided to members through
contracted ambulance providers. Generally, members are only permitted to
use ambulance services in emergency situations. However, the agency has had
to utilize this method because access to providers for stretcher service has been
limited due to state regulations for stretcher transport. Recently, the agency
issued and awarded a new Request for Proposal (RFP) for non-emergency
transportation. Included in the broker responsibilities under the new RFP,
the broker must now provide stretcher services based upon existing State
regulations. Currently, the service is reimbursed to the ambulance provider
based on an established rate per occurrence. The SoonerRide program is
reimbursed based on a capitated rate for all services under the program. The
added stretcher service is calculated into the base capitated rate. The added
benefit will enable those members whose condition requires stretcher care to
schedule and receive their non-emergency stretcher transportation through
the SoonerRide program instead of through an ambulance company which
generally transports in emergency situations.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR:

SUBCHAPTER 5. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 32. SOONERRIDE NON-EMERGENCY
TRANSPORTATION

317:30-5-327.5. Exclusions from SoonerRide NET
SoonerRide NET excludes:
(1) transportation of members to access emergency ser-
vices;
(2) transportation of members by ambulance for any
reason;

@ on-of-mermbers~ ical_condi

(43) transportation of members to services that are not
covered by SoonerCare; and

(54) transportation of members to services that are not
medically necessary.

[OAR Docket #08-214; filed 2-8-08]
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TITLE317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-218]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Individual Providers and Specialties

Part 85. ADvantage Program Waiver Services

317:30-5-760. through 30-5-764.[AMENDED]

(Reference APA WF # 07-49)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 440.180
DATES:

Adoption:

December 13 2007
Approved by Governor:

January 18, 2008
Effective:

Immediately upon Governor's approval or February 1, 2008, whichever is
later
Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of rule revisions to facilitate consistency with the ADvantage Home
and Community-Based Services Waiver which was approved by the Centers
for Medicare and Medicaid effective July 1, 2007. The United States Supreme
Court's decision in Olmstead vs. L. C. requires that Oklahoma provide service
options to enable individuals with disabilities to live in the community rather
than receiving services in an institution. These revisions will allow more
individuals the opportunity and means to make that transition.

ANALYSIS:

Rules are revised to concur with recent changes to the ADvantage Home
and Community Based Services Waiver document as approved by the Centers
for Medicare and Medicaid Services. Agency rules are amended to: (1) update
the methodology for approval of a spouse or legal guardian to provide personal
care services; (2) update the covered localities for the Consumer-Directed
Personal Assistance Services and Supports (CD-PASS) program to allow for
state wide expansion; (3) remove the requirement that the member receive
State Plan or ADvantage personal care for one year before being considered for
the CD-PASS program; (4) expand on the requirement for Specialized Medical
Equipment and supplies to require that providers of reoccurring services which
are mailed verify that the member is still eligible and needs the supply; (5)
eliminate Comprehensive Home Care (CHC) and CHC Personal Care; (6)
update the nutritional requirement for Home Delivered Meals and add the
requirement that the provider obtain a signature from the member or member's
representative; (7) update the requirement and definitions for Financial
Management Services for the CD-PASS program; (8) revise the service
definition, scope and requirements for Institutional Transitions Services for the
CD-PASS program; (9) revise the reimbursement methodology requirements
for Advanced Supportive/Restorative Assistance to reflect current practices;
and (10) revise the CD-PASS budget allocation requirement process.
CONTACT PERSON:

Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
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SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR FEBRUARY1, 2008, WHICHEVER
ISLATER:

SUBCHAPTERS. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 85. ADVANTAGE PROGRAM WAIVER
SERVICES

317:30-5-760.  ADvantage program

The ADvantage Program is a Medicaid Home and Com-
munity Based Services (HCBS) Waiver used to finance
noninstitutional long-term care services through Oklahoma's
Medicaid program for elderly and disabled individuals. To
receive ADvantage Program services, individuals must meet
the nursing facility (NF) level of care (LOC) criteria, be age 65
years or older, or age 21 or older if physically disabled and not
developmentally disabled, or if developmentally disabled and
between the ages of 21 and 65, not have mental retardation or
a cognitive impairment related to the developmental disability.
ADvantage Program recipients must be Medicaid eligible. The
number of recipients of ADvantage services is limited.

317:30-5-761.  Eligible providers
ADvantage Program service providers, except pharmacy
providers, shall must be certified by the ADvantage Program
Administrative Agent (AA) and all providers must have a
current signed Medieaid SoonerCare contract on file with the
Medicaid Agency (Oklahoma Health Care Authority).
(1) The provider programmatic certification process
shall verify that the provider meets licensure, certification
and training standards as specified in the waiver document
and agrees to ADvantage Program Conditions of Partici-
pation. Providers must obtain programmatic certification
to be ADvantage Program certified.
(2)  The provider financial certification process shall
verify that the provider uses sound business manage-
ment practices and has a financially stable business. All
providers, except for NF Respite, Medical Equipment
and Supplies, and Environmental Modification providers,
must obtain financial certification to be ADvantage Pro-
gram certified.
(3)  Providers may fail to gain or may lose ADvantage
Program certification due to failure to meet either pro-
grammatic or financial standards.
(4)  Ataminimum, the AA reevaluates provider finan-
cial certification annually.
(5)  The AA relies upon the Oklahoma Department of
Human Services BHS/Aging—(OKDHS)/Aging Services
Division (ASD) for ongoing programmatic evaluation
of Adult Day Care and Home Delivered Meal providers
for continued programmatic certification. Providers of
Medical Equipment and Supplies, Environmental Mod-
ifications, Personal Emergency Response Systems,
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Hospice, CD-PASS, and NF Respite services do not have
a programmatic evaluation after the initial certification.
(6) ForOKDHS/ASD may authorize a legally respon-
sible spouse or legal guardian of an adult elieat member
to be Medicaid reimbursed under the 1915(c) ADvantage
Program as a service provider, if the provider must—meet
meets all of the following authorization criteria and moni-
toring provisions:
(A) Authorization for a spouse or legal guardian to
be the care provider for a ehient member may occur
only under-the-following-conditions:
[ Fhe-chient if the member is offered a choice
of providers and documentation demonstrates that:
(+i)  either no other provider is available; or
(Hii) available providers are unable to provide
necessary care to the elient member; or
(HHiii) the needs of the elient member are so
extensive that the spouse or legal guardian who
provides the care is prohibited from working out-
side the home due to the elieat's member's need for
care.
request—for-—spouse—or—legal-guardian—to—be-the
. | : : oned
me’n‘te‘d‘e%u’mstan‘ee&- O
(B) The service must:
(1) meet the definition of a service/support as
outlined in the federally approved waiver docu-

ment;
(i) benecessary to avoid institutionalization;
(iii)  be aservice/support that is specified in the

individual service plan;
(iv)  be provided by a person who meets the
provider qualifications and training standards
specified in the waiver for that service;
(V) be paid at a rate that does not exceed that
which would otherwise be paid to a provider of
a similar service and does not exceed what is
allowed by the State Medicaid Agency for the
payment of personal care or personal assistance
services;
(vi)  not be an activity that the spouse or legal
guardian would ordinarily perform or is responsi-
ble to perform. If any of the following criteria are
met, assistance or care provided by the spouse or
guardian will be determined to exceed the extent
and/or nature of the assistance they would be ex-
pected to ordinarily provide in their role as spouse
or guardian:
) spouse or guardian has resigned from
full-time/part-time employment to provide care
for the elient member; or
(1 spouse or guardian has reduced em-
ployment from full-time to part-time to provide
care for the client member; or
(1) spouse or guardian has taken a leave
of absence without pay to provide care for the
client member; or
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(IV)  spouse or guardian provides assis-
tance/care for the ehliert—member thirty-five 35
or more hours per week without pay and the
chient member has remaining unmet needs be-

and must be necessary to prevent institutionalization of the
recipient member. Waiver services which are expansions of
Oklahoma Medicaid State Plan services may only be provided
after the recipient member has exhausted these services avail-
able under the State Plan.

cause no other provider is available due to the
nature of the assistance/care, special language
or communication, or intermittent hours of care
requirements of the ehient member.
(C) The spouse or legal guardian who is a service
provider will comply with the following:
(i) not provide more than 40 hours of services
in a seven day period;
(i) planned work schedules must be available
two-weeks in advance to the member's Case Man-
ager, and variations to the schedule must be noted
and supplied to-the-fiscal-agent-when-billing two
weeks in advance to the Case Manager unless
change is due to an emergency;
(iif)  maintain and submit time sheets and other
required documentation for hours paid; and
(iv)  be documented in the service plan as the
clients member's care provider.
(D) In addition to case management, monitoring,
and reporting activities required for all waiver ser-
vices, the state is obligated to the-foHowing additional
monitoring requirements when elients members elect
to use a spouse or legal guardian as a paid service
provider. The AA will monitor through documenta-
tion submitted by the Case Manager the following:
(i at least quarterly reviews by the AA Case
Manager of expenditures and the health, safety,
and welfare status of the individual recipient; and
(i)  face-to-face visits with the recipient by AA
representative the Case Manager on at least a semi
annual basis;-and
Gii) | ows ! ‘) bill
WW‘ i .
(7) The AA or OKDHS Aging Service Division
(OKDHS/ASD) periodically performs a programmatic
audit of Case Management, Home Care (providers of
Skilled Nursing, State Plan Personal Care, In-Home
Respite, Advanced Supportive/Restorative Assistance
and Therapy Services), Comprehensive Home Care, and
CD-PASS providers. If due to a programmatic audit, a
provider Plan of Correction is required, the AA stops new
case referrals to the provider until the Plan of Correction
has been approved and implemented. Depending on
the nature and severity of problems discovered during
a programmatic audit, at the discretion of the AA and
OKDHS/ASD, elients members determined to be at risk
for health or safety may be transferred from a provider
requiring a Plan of Correction to another provider.

317:30-5-762.  Coverage

Individuals receiving ADvantage Program services must
have been determined to be eligible for the program and must
have an approved plan of care. Any ADvantage Program
service provided must be listed on the approved plan of care
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(1) To allow for development of administrative struc-
tures and provider capacity to adequately deliver Con-
sumer-Directed Personal Assistance Services and Sup-
ports (CD-PASS), availability of CD-PASS is limited to
ADvantage Program clieats members that reside in the
follewing counties and—zip—codes: that have sufficient
provider capacity to offer the CD-PASS service option as
determined by OKDHS/ASD.

Ay Tulsa;
{B) GCreek;
{S) Rogers;
g Wagoner;—and
74106-and-74063.

(2) ADvantage Case Managers within the CD-PASS
geographic—target approved area will provide information
and materials that explain the CD-PASS service option to
their elients members. The AA provides information and
material on CD-PASS to Case Managers for distribution
to elients members.
(3) The elient member may request CD-PASS ser-
vices from their Case Manager or call an AA maintained
toll-free number to request CD-PASS services.
(4) The AA uses the following criteria to determine
an ADvantage chlients member's  service eligibility to
participate in CD-PASS:
(A) residence in the CD-PASS geographic—target
approved area;
(6B) chients member's health and safety with
CD-PASS services can reasonable—reasonably be
assured based on a review of service history records
and a review of elient member capacity and readiness
to assume Employer responsibilities under CD-PASS
with any one of the following findings as basis to deny
arequest for CD-PASS due to inability to assure ¢lient
member health and safety;
() the ehient member does not have the ability
to make decisions about his/her care of service
planning and the elieat's member's "authorized
representative" is not willing to assume CD-PASS
responsibilities, or
(i) the elient member is not willing to assume
responsibility, or to enlist ard an "authorized repre-
sentative™ to assume responsibility, in one or more
areas of CD-PASS such as in service planning, or
in assuming the role of employer of the PSA or
APSA provider, or in monitoring and managing
health or in preparation for emergency backup, or
(iif)  the elient member has a recent history of
self-neglect or self-abuse as evidenced by Adult
Protective Services intervention within the past 12
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()

months and does not have an "authorized repre-

sentative™ with capacity to assist with CD-PASS

responsibilities;
(BC) ¢lient member voluntarily makes an informed
choice to receive CD-PASS services. As part of
the informed choice decision-making process for
CD-PASS, the AA staff or the Case Manager provides
consultation and assistance as the elient member com-
pletes a self-assessment of preparedness to assume
the role of Employer of their Personal Services As-
sistant. The orientation and enrollment process will
provide the elient member with a basic understanding
of what will be expected of them under CD-PASS,
the supports available to assist them to successfully
perform Employer responsibilities and an overview
of the potential risks involved.

The AA uses the following criteria to determine that

based upon documentation, a person is no longer allowed
to participate in CD-PASS:

317:30-5-763.

(A) the client member does not have the ability to
make decisions about his/her care or service planning
and the elient's member's "authorized representative"
is not willing to assume CD-PASS responsibilities; or
(B) the client member is not willing to assume
responsibility, or to enlist an "authorized representa-
tive" to assume responsibility, in one or more areas of
CD-PASS such as in service planning, or in assuming
the role of employer of the PSA or APSA provider, or
in monitoring and managing health or in preparation
for emergency backup; or

(C) the client member has a recent history of
self-neglect or self-abuse as evidenced by Adult Pro-
tective Services intervention and does not have an
"authorized representative" with capacity to assist
with CD-PASS responsibilities; or

(D) participant the member abuses or exploits their
employee; or

(E) participant the member falsifies time-sheets or
other work records; or

@ L ond . f bei

vices-Providerwill-agree to-assist the-person.-or
(GF) participant the member, even with Employer
Support-ServicesProvider-CM/CDA and Financial

Management Services assistance, is unable to operate
within their Individual Budget Allocation; or

(HG) inferior quality of services provided by par-
ticipants member/employer's employee, or the
inability of the member/employer's employee to
provide the number of service units the member re-

quires, jeopardizes the participants—member's health
and/or safety.

Description of services

Services included in the ADvantage Program are as fol-

lows:

(1)

Case Management.
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(A) Case Management services are services that
assist a member in gaining access to medical, social
educational or other services, regardless of payment
source of services, that may benefit the member in
maintaining health and safety. Case managers initiate
and oversee necessary assessments and reassessments
to establish or reestablish waiver program eligibility.
Case managers develop the member's comprehensive
plan of care, listing only services which are neces-
sary to prevent institutionalization of the member,
as determined through assessments. Case managers
initiate the addition of necessary services or deletion
of unnecessary services, as dictated by the member's
condition and available support. Case managers
monitor the member's condition to ensure delivery
and appropriateness of services and initiate plan of
care reviews. If a member requires hospital or nurs-
ing facility services, the case manager assists the
member in accessing institutional care and, as appro-
priate, periodically monitors the member's progress
during the institutional stay and helps the member
transition from institution to home by updating the
service plan and preparing services to start on the date
the member is discharged from the institution. Case
Managers must meet ADvantage Program minimum
requirements for qualification and training prior to
providing services to ADvantage members. Prior
to providing services to members receiving Con-
sumer-Directed Personal Assistance Services and
Supports (CD-PASS), Case Managers are required to
receive training and demonstrate knowledge regard-
ing CD-PASS service delivery model, "Independent
Living Philosophy" and demonstrate competency in
Person-centered planning.
(B) Providers may only claim time for billable Case
Management activities described as follows:
0] A billable case management activ-
ity is any task or function defined under OAC
317:30-5-763(1)(A) that only an ADvantage case
manager because of skill, training or authority, can
perform on behalf of a member;
(i) Ancillary activities such as clerical tasks
like mailing, copying, filing, faxing, drive time
or supervisory/administrative activities are not
billable case management activities, although the
administrative cost of these activities and other
normal and customary business overhead costs
have been included in the reimbursement rate for
billable activities.
(C) Case Management services are prior autho-
rized and billed per 15-minute unit of service using
the rate associated with the location of residence of
the member served.
(i) Standard Rate: Case Management services
are billed using a Standard rate for reimbursement
for billable service activities provided to a member
who resides in a county with population density
greater than 25 persons per square mile.
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(i)  Very Rural/Difficult Service Area Rate:
Case Management services are billed using a Very
Rural/Difficult Service Area rate for billable ser-
vice activities provided to a member who resides
in a county with population density equal to or less
than 25 persons per square mile. An exception
would be services to members that reside in AA
identified zip codes in Osage County adjacent
to metropolitan areas of Tulsa and Washington
Counties. Services to these members are prior
authorized and billed using the Standard rate.
(ili)  The United States 2000 Census, Oklahoma
Counties population data is the source for deter-
mination of whether a member resides in a county
with a population density equal to or less than 25
persons per square mile, or resides in a county with
a population density greater than 25 persons per
square mile.
Respite.
(A) Respite services are provided to members
who are unable to care for themselves. They are pro-
vided on a short-term basis because of the absence or
need for relief of the primary caregiver. Payment for
respite care does not include room and board costs un-
less more than seven hours are provided in a nursing
facility. Respite care will only be utilized when other
sources of care and support have been exhausted.
Respite care will only be listed on the plan of care
when it is necessary to prevent institutionalization
of the member. Units of services are limited to the
number of units approved on the plan of care.
(B) In-Home Respite services are billed per
15-minute unit service. Within any one-day pe-
riod, a minimum of eight units must be provided with
a maximum of 28 units provided. The service is pro-
vided in the member's home.
(C) Facility-Based Extended Respite is filed for
a per diem rate, if provided in Nursing Facility. Ex-
tended Respite must be at least eight hours in duration.
(D) In-Home Extended Respite is filed for a per
diem rate. A minimum of eight hours must be pro-
vided in the member's home.
Adult Day Health Care.
(A) Adult Day Health Care is furnished on a regu-
larly scheduled basis for one or more days per week;
at-leastfour-hours—per—day in an outpatient setting.
It provides both health and social services which are
necessary to ensure the optimal functioning of the
member. Physical, occupational, respiratory and/or
speech therapies may only be provided as an enhance-
ment to the basic Adult Day Health Care service
when authorized by the plan of care and billed as a
separate procedure. Meals provided as part of this
service shall not constitute a full nutritional regimen.
Transportation between the member's residence and
the service setting is provided as a part of Adult Day
Health Care. Personal Care service enhancement
in Adult Day Health Care is assistance in bathing
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and/or hair washing authorized by the plan of care
and billed as a separate procedure. Most assistance
with activities of daily living, such as eating, mobility,
toileting and nail care, are services that are integral
to the Adult Day Health Care service and are covered
by the Adult Day Health Care basic reimbursement
rate. Assistance with bathing and/or hair care is not
a usual and customary adult day health care service.
Enhanced personal care in adult day health care for
assistance with bathing and/or hair washing will be
authorized when an ADvantage waiver member who
uses adult day health care requires assistance with
bathing and/or hair washing to maintain health and
safety.
(B) Adult Day Health Care is a 15 minute unit.
No more than 6 hours are authorized per day. The
number of units of service a member may receive is
limited to the number of units approved on the mem-
ber's approved plan of care.
(C)  Adult Day Health Care Therapy Enhancement
is a maximum one session per day unit of service.
(D) Adult Day Health Personal Care Enhancement
is a maximum one per day unit of bathing and/or hair
washing service.

Environmental Modifications.
(A) Environmental Modifications are physical
adaptations to the home, required by the member's
plan of care, which are necessary to ensure the health,
welfare and safety of the individual, or which enable
the individual to function with greater independence
in the home and without which, the member would
require institutionalization. Adaptations or improve-
ments to the home which are not of direct medical or
remedial benefit to the waiver member are excluded.

(B)  Allservices require prior authorization.
Specialized Medical Equipment and Supplies.
(A) Specialized Medical Equipment and Supplies

are devices, controls, or appliances specified in the
plan of care, which enable members to increase their
abilities to perform activities of daily living, or to per-
ceive, control, or communicate with the environment
in which they live. Also included are items necessary
for life support, ancillary supplies and equipment
necessary to the proper functioning of such items,
and durable and non-durable medical equipment not
available under the Medicaid state plan. This service
shall exclude any equipment and/or supply items
which are not of direct medical or remedial benefit
to the waiver member. This service is necessary to
prevent institutionalization.

(B) Specialized Medical Equipment and Supplies
are billed using the appropriate HCPC procedure
code. Reoccurring services which are shipped to the
member are compensable only when the member
remains eligible for waiver services, continues to
reside in the home and is not institutionalized in a
hospital, skilled nursing facility or nursing home. It
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is the provider's responsibility to check on the mem-
ber's status prior to shipping these items. Payment
for medical supplies is limited to the Medicare rate,
or the Medicaid rate, or actual acquisition cost plus
30 percent. All services must be prior authorized.

are not intended to be treatment for an acute health
condition and may not include services which would
be reimbursable under either Medicaid or Medicare's
Home Health Program. This service primarily pro-
vides nurse supervision to the Personal Care Assistant
or to the Advanced Supportive/Restorative Assis-

{8) Comprehensive—Home Care. Comprehensive
HomeCare—is—an—integrated—service-delivery package tance Aide, assessment of the member's health and
assessment of services to meet the member's needs

as specified in the plan of care. A skilled nursing

assessment/evaluation on-site visit is made to each
member for whom Advanced Supportive/Restorative
Assistance services are authorized to evaluate the
condition of the member. An assessment/evaluation
visit report will be made to the ADvantage Program
case manager in accordance with review schedule

ofthe-following-services: determined in consultation between the Case Man-
o) personal-care; ager and the Skilled Nurse, to report the member's
)  in-homerespite; condition or other significant information concerning

j j j O
@EEHEE'““E’ estorative-Assista EE.) .
=HC-services are-billec USIRG-tne-appropriate
I; .;IEEEEE‘EEEEEIE.IEQ"” the-CHC-provide

(¥6) Advanced Supportive/Restorative Assistance.

(A) Advanced Supportive/Restorative Assistance
services are maintenance services to assist a member
who has a chronic, yet stable, condition. The service
assists with activities of daily living which require
devices and procedures related to altered body func-
tions. This service is for maintenance only and is not
utilized as a treatment service.

(B) Advanced Supportive/Restorative Assistance
service is billed per 15-minute unit of service. The
number of units of this service a member may receive
is limited to the number of units approved on the plan
of care.

(87) Skilled Nursing.

(A) Skilled Nursing services are services of a
maintenance or preventive nature provided to mem-
bers with stable, chronic conditions. These services
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each advanced supportive/restorative care member.
Q) The ADvantage Program case manager
may recommend authorization of Skilled Nursing
services for participation in interdisciplinary team
planning of service plan and/or assessment/evalu-
ation of:
) the member's general health, func-
tional ability and needs and/or
(1 the adequacy of personal care and/or
advanced supportive/restorative assistance ser-
vices to meet the member's needs including
providing on-the-job training and competency
testing for personal care or advanced support-
ive/restorative care aides in accordance with
rules and regulations for delegation of nursing
tasks as established by the Oklahoma Board of
Nursing.
(i) In addition to assessment/evaluation, the
ADvantage Program case manager may recom-
mend authorization of Skilled Nursing services for
the following:
n filling a one-week supply of insulin
syringes for a blind diabetic who can self-inject
the medication but cannot fill his/her own sy-
ringe. This service would include monitoring
the member's continued ability to self-adminis-
ter the insulin;
) setting up oral medications in divided
daily compartments for a member who self-ad-
ministers prescribed medications but needs
assistance and monitoring due to a minimal
level or disorientation or confusion;
(Un) monitoring a member's skin condition
when a member is at risk of skin breakdown due
to immobility or incontinence, or the member
has a chronic stage Il decubitus requiring main-
tenance care and monitoring;
(IV)  providing nail care for the diabetic
member or member with circulatory or neuro-
logical deficiency;
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V) providing consultation and educa-
tion to the member, member's family and/or
other informal caregivers identified in the ser-
vice plan, regarding the nature of the chronic
condition. Provide skills training (including
return skills demonstration to establish com-
petency) for preventive and rehabilitative care
procedures to the member, family and/or other
informal caregivers as specified in the service
plan.
(B) Skilled Nursing service is billed for service
plan development and/or assessment/evaluation
services or, for non-assessment services. Skilled
Nursing services are billed per 15-minute unit of
service. A specific procedure code is used to bill
for assessment/evaluation/service plan development
skilled nursing services and other procedure code is
used to bill for all other authorized skilled nursing
services. A minimum—of-three—and—a maximum of
seven eight units per day of skilled nursing for assess-
ment/evaluation and/or service plan development are
allowed. An agreement by a provider to produce a
nurse evaluation is an agreement, as well, to provide
the nurse assessment identified Medicaid in-home
care services for which the provider is certified and
contracted. Reimbursement for a nurse evaluation
shall be denied if the provider that produced the nurse
evaluation fails to provide the nurse assessment iden-
tified Medicaid in-home care services for which the
provider is certified and contracted.

(98) Home Delivered Meals.

(A) Home Delivered Meals provide one meal per
day. A home delivered meal is a meal prepared in
advance and brought to the member's home. Each
meal has—must have a nutritional content equal to at
least one third of the Recommended Daily Allowance
as established by the Food and Nutrition Board of
the National Academy of Sciences. Meals are only
provided to members who are unable to prepare meals
and lack an informal provider to do meal preparation.
(B) Home Delivered Meals are billed per mealiunit
meal, with one meal equaling one unit of service.
The limit of the number of units a member is allowed
to receive is limited on the member's plan of care. The
provider must obtain a signature from the member or
the member's representative at the time the meals are
delivered. In the event that the member is temporarily
unavailable (i.e., doctor's appointment, etc.) and the
meal is left, the provider must document the reason a
signature is not obtained. The signature logs must be
available for review.

(369) Occupational Therapy services.

(A) Occupational Therapy services are those
services that increase functional independence by
enhancing the development of adaptive skills and

impairments. Services are provided in the member's
home and are intended to help the member achieve
greater independence to reside and participate in the
community. Treatment involves the therapeutic use
of self-care, work and play activities and may include
modification of the tasks or environment to enable
the member to achieve maximum independence, pre-
vent further disability, and maintain health. Under a
physician's order, a licensed occupational therapist
evaluates the member's rehabilitation potential and
develops an appropriate written therapeutic regimen.
The regimen utilizes paraprofessional occupational
therapy assistant services, within the limits of their
practice, working under the supervision of the li-
censed occupational therapist. The regimen includes
education and training for informal caregivers to as-
sist with and/or maintain services, where appropriate.
The therapist will ensure monitoring and documenta-
tion of the member's rehabilitative progress and will
report to the member's case manager and physician to
coordinate necessary addition and/or deletion of ser-
vices, based on the member's condition and ongoing
rehabilitation potential.

(B) Occupational Therapy services are billed per
15-minute unit of service. Payment is not allowed
solely for written reports or record documentation.

(3£10) Physical Therapy services.

(A) Physical Therapy services are those services
that prevent physical disability through the evaluation
and rehabilitation of members disabled by pain, dis-
ease or injury. Services are provided in the member's
home and are intended to help the member achieve
greater independence to reside and participate in
the community. Treatment involves use of physical
therapeutic means such as massage, manipulation,
therapeutic exercise, cold or heat therapy, hydrother-
apy, electrical stimulation and light therapy. Under a
physician's order, a licensed physical therapist evalu-
ates the member's rehabilitation potential and devel-
ops an appropriate, written therapeutic regimen. The
regimen utilizes paraprofessional physical therapy
assistant services, within the limits of their practice,
working under the supervision of the licensed phys-
ical therapist. The regimen includes education and
training for informal caregivers to assist with and/or
maintain services, where appropriate. The therapist
will ensure monitoring and documentation of the
member's rehabilitative progress and will report to the
member's case manager and physician to coordinate
necessary addition and/or deletion of services, based
on the member's condition and ongoing rehabilitation
potential.

(B) Physical Therapy services are billed per
15-minute units of service. Payment is not allowed
solely for written reports or record documentation.

performance capacities of members with physical &2y ComprehensiveHome Care {(CHC) Personal
disabilities and related psychological and cognitive Care:
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(3311) Speechand Language Therapy Services.

(A) Speech/Language Therapy services are those
that prevent speech and language communication
disability through the evaluation and rehabilitation of
members disabled by pain, disease or injury. Services
are provided in the member's home and are intended
to help the member achieve greater independence to
reside and participate in the community. Services
involve use of therapeutic means such as evaluation,
specialized treatment, and/or development and over-
sight of a therapeutic maintenance program. Under
a physician's order, a licensed Speech/Language
therapist Pathologist evaluates the member's rehabil-
itation potential and develops an appropriate, written
therapeutic regimen. The regimen utilizes parapro-
fessional therapy assistant services within the limits
of their practice, working under the supervision of the
licensed speech/language therapist—Pathologist. The
regimen includes education and training for informal
caregivers to assist with and/or maintain services,
where appropriate. The therapist—Pathologist will
ensure monitoring and documentation of the mem-
ber's rehabilitative progress and will report to the
member's case manager and physician to coordinate
necessary addition and/or deletion of services, based
on the member's condition and ongoing rehabilitation
potential.

(B) Speech/Language Therapy services are billed
per 15-minute unit of service. Payment is not allowed
solely for written reports or record documentation.

(34 12) Respiratory Therapy Services.

(A) Respiratory therapy services are provided for
a member who, but for the availability of in-home
respiratory services, would require respiratory care
as an inpatient in a hospital or nursing facility. Ser-
vices are provided in the member's home under the
care of a physician who is familiar with the tech-
nical and medical components of home ventilator
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support and the physician must determine medically
that in-home respiratory care is safe and feasible for
the member. Treatment involved use of therapeutic
means such as: evaluation, respiratory treatments,
chest physiotherapy, and/or development and over-
sight of a therapeutic maintenance program. Under
a physician's order, a registered respiratory therapist
evaluates the member and develops an appropriate,
written therapeutic regimen. The regimen includes
education and training for informal caregivers to as-
sist with and/or maintain services, where appropriate.
The therapist will ensure monitoring and documen-
tation of the member's progress and will report to the
member's case manager and physician to coordinate
necessary addition and/or deletion of services, based
on the member's condition and ongoing rehabilitation
potential.

(B) Respiratory Therapy services are billed per
15-minute unit of service. Payment is not allowed
solely for written reports or record documentation.

(4513) Hospice Services.

(A) Hospice is palliative and/or comfort care pro-
vided to the member and his/her family when a physi-
cian certifies that the member has a terminal illness
and has six months or less to live and orders Hospice
Care. A hospice program offers palliative and sup-
portive care to meet the special needs arising out of
the physical, emotional and spiritual stresses which
are experienced during the final stages of illness and
during dying and bereavement. The member signs
a statement choosing hospice care instead of routine
medical care that has the objective to treat and cure
the member's illness. Once the member has elected
hospice care, the hospice medical team assumes re-
sponsibility for the member's medical care for the
terminal illness in the home environment. Hospice
care services include nursing care, physician services,
medical equipment and supplies, drugs for symptom
control and pain relief, home health aide and personal
care services, physical, occupational and/or speech
therapy, medical social services, dietary counseling
and grief and bereavement counseling to the member
and/or family. A Hospice plan of care must be de-
veloped by the hospice team in conjunction with the
member's ADvantage case manager before hospice
services are provided. The hospice services must be
related to the palliation or management of the mem-
ber's terminal illness, symptom control, or to enable
the individual to maintain activities of daily living and
basic functional skills. ADvantage Hospice may be
provided to the member in a Nursing Facility (NF)
only when the member is placed in the NF for AD-
vantage Facility Based Extended Respite. Hospice
provided as part of Facility Based Extended Respite
may not be reimbursed for more than five days dur-
ing any 30 day period. A member that is eligible for
Medicare Hospice provided as a Medicare Part A
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benefit, is not eligible to receive ADvantage Hospice
services.

(B) Hospice services are billed per diem of service
for days covered by a Hospice plan of care and during
which the Hospice provider is responsible for pro-
viding Hospice services as needed by the member or
member's family.

(2614) ADvantage Personal Care.

(A) AbDvantage Personal Care is assistance to a
member in carrying out activities of daily living such
as bathing, grooming and toileting, or in carrying
out instrumental activities of daily living, such as
preparing meals and doing laundry, to assure personal
health and safety of the individual or to prevent or
minimize physical health regression or deterioration.
Personal Care services do not include service provi-
sion of a technical nature, i.e. tracheal suctioning,
bladder catheterization, colostomy irrigation, and
operation/maintenance of equipment of a technical
nature.

(B) ADvantage Home Care Agency Skilled Nurs-
ing staff working in coordination with an ADvantage
Case Manager are responsible for development and
monitoring of the member's Personal Care plan.

(C) AbDvantage Personal Care services are prior
authorized and billed per 15-minute unit of service
with units of service limited to the number of units on
the ADvantage approved plan of care.

(3#15) Personal Emergency Response System.

(A) Personal Emergency Response System (PERS)
is an electronic device which enables certain indi-
viduals at high risk of institutionalization to secure
help in an emergency. The individual may also wear
a portable "help" button to allow for mobility. The
system is connected to the person's phone and pro-
grammed to signal, in accordance with member
preference, a friend, a relative or a response center
once a "help" button is activated. The response center
is staffed by trained professionals. For an ADvan-
tage Program member to be eligible to receive PERS
service, the member must meet all of the following
service criteria:

0] a recent history of falls as a result of an

existing medical condition that prevents the indi-

vidual from getting up from a fall unassisted;

(i) lives alone and has no regular caregiver,

paid or unpaid, and therefore is left alone for long

periods of time;

(ili)  demonstrates capability to comprehend the

purpose of and activate the PERS;

(iv)  has a health and safety plan detailing the

interventions beyond the PERS to assure the mem-

ber's health and safety in his/her home;

(v) has a disease management plan to imple-

ment medical and health interventions that reduce

the possibility of falls by managing the member's

underlying medical condition causing the falls;

and,
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(vi)  the service avoids premature or unneces-
sary institutionalization of the member.
(B) PERS services are billed using the appropri-
ate HCPC procedure code for installation, monthly
service or purchase of PERS. All services are prior
authorized in accordance with the ADvantage ap-
proved plan of care.

(2816) Consumer-Directed Personal Assistance Ser-
vices and Support (CD-PASS).

(A) Consumer-Directed Personal Assistance Ser-
vices and Supports are Personal Services Assistance;
and Advanced Personal Services Assistance and-Em-
ployer—Support-Services that enable an individual in
need of assistance to reside in their home and in the
community of their choosing rather than in an insti-
tution and to carry out functions of daily living, self
care, and mobility. CD-PASS services are delivered
as authorized on the service plan. The member em-
ploys the Personal Services Assistant (PSA) and/or
the Advanced Personal Services Assistant (APSA)
and is responsible, with assistance from the-Employer
Suppoert—ADvantage Program Administrative Fi-
nancial Management Services (FMS) provider, for
ensuring that the employment complies with State
and Federal Labor Law requirements. The member
may designate an adult family member or friend, an
individual who is not a PSA or APSA to the member,
as an "authorized representative" to assist in executing
these employer functions. The member:
0] recruits, hires and, as necessary, discharges
the PSA or APSA,;
(i) provides instruction and training to the
PSA or APSA on tasks to be done and works with
the Consumer Directed Agent/Case Manager to
obtain ADvantage skilled nursing services as-
sistance with training when necessary. Prior to
performing an Advanced Personal Services As-
sistance task for the first time, the SPSA APSA
must demonstrate competency in the tasks in an
on-the-job training session conducted by the mem-
ber and the member must document the attendant's
competency in performing each task in the ASPA's
personnel file;
(iif)  determines where and how the PSA or
APSA works, hours of work, what is to be accom-
plished and, within Individual Budget Allocation
limits, wages to be paid for the work;
(iv)  supervises and documents employee work
time; and,
(v) provides tools and materials for work to be
accomplished.
(B) The service Personal Services Assistance may
include:
0] assistance with mobility and with transfer
in and out of bed, wheelchair or motor vehicle, or
both;
(i)  assistance with routine bodily functions
that may include:
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()] bathing and personal hygiene;
(m dressing and grooming;
(1) eating including meal preparation and
cleanup;
(iii)  assistance with homemaker type services
that may include shopping, laundry, cleaning and
seasonal chores;
(iv)  companion type assistance that may in-
clude letter writing, reading mail and providing es-
cort or transportation to participate in approved ac-
tivities or events. "Approved activities or events"
means community civic participation guaranteed
to all citizens including but not limited to, exercise
of religion, voting or participation in daily life
activities in which exercise of choice and deci-
sion making is important to the member that may
include shopping for food, clothing or other ne-
cessities, or for participation in other activities or
events that are specifically approved on the service
plan.
(C) Advanced Personal Services Assistance are
maintenance services provided to assist a member
with a stable, chronic condition with activities of
daily living when such assistance requires devices
and procedures related to altered body function if
such activities, in the opinion of the attending physi-
cian or licensed nurse, may be performed if the
individual were physically capable, and the procedure
may be safely performed in the home. Advanced Per-
sonal Services Assistance is a maintenance service
and should never be used as a therapeutic treatment.
Members who develop medical complications requir-
ing skilled nursing services while receiving Advanced
Personal Services Assistance should be referred to
their attending physician who may, if appropriate,
order home health services. The service of Advanced
Personal Services Assistance includes assistance with
health maintenance activities that may include:
0] routine personal care for persons with os-
tomies (including tracheotomies, gastrostomies
and colostomies with well-healed stoma) and
external, in dwelling, and suprapubic catheters
which includes changing bags and soap and water
hygiene around ostomy or catheter site;
(i) remove external catheters, inspect skin and
reapplication of same;
(ili)  administer prescribed bowel program
including use of suppositories and sphincter stim-
ulation, and enemas (Pre-packaged only) with
members without contraindicating rectal or intesti-
nal conditions;
(iv)  apply medicated (prescription) lotions or
ointments, and dry, non-sterile dressings to unbro-
ken skin;
(v) use lift for transfers;
(vi)  manually assist with oral medications;
(vii) provide passive range of motion (hon-re-
sistive flexion of joint) delivered in accordance
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with the plan of care, unless contraindicated by
underlying joint pathology;

(viii) apply non-sterile dressings to superficial
skin breaks or abrasions; and

(ixX)  use Universal precautions as defined by the
Center for Disease Control.

- I e Service Ermployer Stppe _E_Sa “'8857 5as
sistance-wita- npleye_l _elated cogritive tasl_;s elee|:
S'g@'. Raking & d speela_llzed S.IE'.HS that-may include

onol assistance with-1 ?""dual I. Budge_t_, ‘"9,8.3

ofthe PSA or APSAand
[438) other—employer—related-payment-dis-
bursements-as-agreed-to-with-the-member-and
Budget-Allocation:
(D) The service Financial Management Services
are _program administrative services provided to
participating CD-PASS employer/members by the
ADvantage Program Administrative Agent. Finan-
cial Management Services are employer related
assistance that provides Internal Revenue Service
(IRS) fiscal reporting agent and other financial
management tasks and functions including, but not
limited to:
(i) employer payroll, at a minimum of semi
monthly, and associated withholding for taxes, or
for other payroll withholdings performed on behalf
of the member as employer of the PSA or APSA;
(ii)  other employer related payment disburse-
ments as agreed to with the member and in accor-
dance with the member's Individual Budget Allo-
cation;
(iii)  responsibility for obtaining criminal and
abuse reqgistry background checks, on behalf of the
member, on prospective hires for PSAs or APSAs;
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(iv)  providing to the member, as needed, assis-
tance with employer related cognitive tasks, de-
cision-making and specialized skills that may in-
clude assistance with Individual Budget Alloca-
tion planning and support for making decisions in-
cluding training and providing reference material
and consultation regarding employee management
tasks such as recruiting, hiring, training and super-
vising the member's Personal Services Assistant or
Advanced Personal Services Assistant; and
(v)  for making available Hepatitis B vaccine
and vaccination series to PSA and APSA employ-
ees in compliance with OSHA standards.
(E) The service of Personal Services Assistance is
billed per 15-minute unit of service. The number of
units of PSA a member may receive is limited to the
number of units approved on the Service Plan.
(F) The service of Advanced Personal Services
Assistance is billed per 15-minute unit of service.
The number of units of APSA a member may receive
is limited to the number of units approved on the Ser-
vice Plan.
billed-permonth-unitof serviceThe Level of service
- i
and IIH ber-ot-u |_|ts 9.' EI'“ .F‘Ig? e SuppmtISe ullees 2
Q%W- i O
Institution Transition Services.
(A) Institution Transition Services are those ser-
vices that are necessary to enable an individual to
leave the institution and receive necessary support
through ADvantage waiver services in their home
and/or in the community.—tnstitution—TFransition

Services—may—include —as-necessary—any-one-—or-a

e .
(B) Institution  Transition  Case  Manage-
ment Services are services as described in OAC
317:30-5-763(1) required by the individual's plan of
care, which are necessary to ensure the health, welfare
and safety of the individual, or to enable the individual
to function with greater independence in the home,
and without which, the individual would continue to
require institutionalization. ADvantage Transition
Case Management Services assist institutionalized
individuals that are eligible to receive ADvantage
services in gaining access to needed waiver and other
State plan services, as well as needed medical, so-
cial, educational and other services to assist in the
transition, regardless of the funding source for the
services to which access is gained. Transition Case
Management Services may be authorized for periodic
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monitoring of an ADvantage member's progress dur-
ing an institutional stay, and for assisting the member
transition from institution to home by updating the
service plan, including necessary Institution Transi-
tion Services to prepare services and supports to be in
place or to start on the date the member is discharged
from the institution. Transition Case Management
Services may be authorized to assist individuals that
have not previously received Advantage services but
have been referred by the AA or OKDHS to the Case
Management Provider for assistance in transitioning
from the institution to the community with Advantage
services support.

0] Institution Transition Case Management

services are prior authorized and billed per 15

minute unit of service using the appropriate HCPC

and modifier associated with the location of resi-

dence of the member served as described in OAC

317:30-5-763(1)(C).

(i) A unique modifier code is used to distin-

guish Institution Transition Case Management

services from regular Case Management services.

; ices. ired by the individual'so!
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(FC) Institutional Transition Services may be
authorized and reimbursed under the following con-
ditions:
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0] The service is necessary to enable the indi-
vidual to move from the institution to their home;
(i) The individual is eligible to receive AD-
vantage services outside the institutional setting;
(iii)  Institutional Transition Services are pro-
vided to the individual within 120 180 days of
discharge from the institution;
(iv)  Transition Services provided while the
individual is in the institution are to be claimed as
delivered on the day of discharge from the institu-
tion.
(6D) Ifthe member has received Institution Transi-
tion Services but fails to enter the waiver, any Institu-
tion Transition Services authorized and provided are
reimbursed as "Medicaid administrative” costs and
providers follow special procedures specified by the
AA to bill for services provided.

317:30-5-763.1. Medicaid agency monitoring of the
ADvantage program
The Medicaid Agency will monitor the eligibility process
and the ADvantage plan of care approval process by reviewing
annually a minimum of three {3} percent of ADvantage client
member service plans and associated elient member eligibility
documents for elients members selected at random from the
total number of ehients members having new, reassessed or
closed plans during the most recent twelve{12} 12 month audit
period.
(1) The Medicaid Agency monitoring of the ADvan-
tage Program is a quality assurance activity. The moni-
toring evaluates whether program medical and financial
eligibility determinations and plans of care authorizations
have been done in accordance with Medicaid Agency
policy and requirements specified in the approved waiver
document. The areas evaluated include:
(A) Client Member eligibility determination;
(B) Glient Member "freedom of choice™;
(C) AbDvantage certified and Medicaid contracted
providers on the plan;
(D) Client Member acceptance of the plan;
(E) Qualified case managers;
(F)  Planservices are goal-oriented services; and,
(G) Plan of care costs are within cost cap guide-
lines.
(2) At the discretion of the Medicaid Agency, the ran-
dom selection of elieats members for audit shall be done
by the MMIS or the AA Waiver Management Information
System using an algorithm approved by the Medicaid
Agency.
(3)  Atthe discretion of the Medicaid Agency, the Med-
icaid Agency auditor may review records at the AA place
of business or have the AA mail or transport copied file
documents to the Medicaid Agency place of business.
(4) Missing documents and/or deficiencies found by
the Medicaid Agency are reported to the AA for correction
and/or explanation. Periodic reports of deficiencies are
provided to the BPHS/ASD OKDHS/ASD and the AA.
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317:30-5-764.  Reimbursement

(@) Rates for waiver services are set in accordance with the

rate setting process by the Committee for Rates and Standards

and approved by the Oklahoma Health Care Authority Board.
(1)  The rate for NF Respite is set equivalent to the rate
for enhaneed routine level of care nursing facility services
that require providers having equivalent qualifications;
(2)  The rate for daily units for Adult Day Health Care
are set equivalent to the rate established by the Oklahoma
Department of Human Services for the equivalent services
provided for the OKDHS Adult Day Service Program that
require providers having equivalent qualifications;
(3)  The rate for units of Home-Delivered Meals are
set equivalent to the rate established by the Oklahoma
Department of Human Services for the equivalent services
provided for the OKDHS Home-Delivered Meals Program
that require providers having equivalent qualifications;
(4)  The rates for units of ADvantage Personal Care
and In-Home Respite,—CHCPersonal-Care;—and—CHC
r-HemeRespite are set equivalent to State Plan Agency
Personal Care unit rate which require providers having
equivalent qualifications;

(5)  The rates for a—unit-of-Skilled—Nursing—and-CHC
Killed . al
Gase—Management—Standard—rate. Advanced Support-

ive/Restorative Assistance is set equivalent to 1.077 of
the State Plan Agency Personal Care unit rate;
(6) CD-PASS rates are determined using the Individual
Budget Allocation (IBA) Expenditure Accounts Determi-
nation process for each member. The IBA Expenditure
Accounts Determination process includes consideration
and decisions about the following:
(A)  Authorized PSA-and-APSA-units{determined
from-CDAJCM-and-member-planning); The individ-
ual Budget Allocation (IBA) expenditure Accounts
Determination constrains total Medicaid reimburse-
ment for CD-PASS services to be less than expendi-
tures for equivalent services using agency providers.

(B) Total-CD-PASSBA(annualized—authorized

services—replace; The PSA and APSA service unit
rates are calculated by the AA during the CD-PASS

service eligibility determination process. The AA
sets the PSA and APSA unit rates at a level that
is not less than 80 percent and not more than 95
percent of the comparable Agency Personal Care
(for PSA) or Advanced Supportive/Restorative (for
APSA) service rate. The allocation of portions of the
PSA and/or APSA rate to cover salary, mandatory
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taxes, and optional benefits (including Worker's
Compensation insurance, if available) is determined
individually for each member using the CD-PASS
Individualized Budget Allocation Expenditure Ac-
counts Determination Process.

© . lover < e _tevel
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@ Hocation_of borti :

HAHs.
(#C) The IBA Expenditure Accounts Determina-
tion process defines the level of program financial
resources required to meet the member's need for
CD-PASS services. If the member's need for services
changes due to a change in health/disability status
and/or a change in the level of support available from
other sources to meet needs, the Case Manager, based
upon an updated assessment, amends the service plan
to increase CD-PASS service units appropriate to
meet additional member need. The AA, upon favor-
able review, authorizes the amended plan and updates
the member's IBA. Service amendments based on
changes in member need for services do not change
an existing PSA or APSA rate. The member, with
assistance from the ESSR FMS, reviews and revises
the IBA Expenditure Accounts calculation annually
or more often to the extent appropriate and necessary.
(b) The AA approved ADvantage service plan is the basis for
the MMIS service prior authorization, specifying:
(1)  service;
(2)  service provider;
(3)  units authorized; and
(4)  begin and end dates of service authorization.
(c) As part of ADvantage quality assurance, provider au-
dits evaluate whether paid claims are consistent with service
plan authorizations and documentation of service provision.
Evidence of paid claims that are not supported by service plan
authorization and/or documentation of service provision will
be turned over to SURS for follow-up investigation.

[OAR Docket #08-218; filed 2-8-08]

TITLE317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE
FOR SERVICE

[OAR Docket #08-217]

RULEMAKING ACTION:
EMERGENCY adoption

RULES:
Subchapter 5. Individual Providers and Specialties
Part 6. Inpatient Psychiatric Hospitals
317:30-5-96.8. [NEW]

March 3, 2008

(Reference APA WF # 07-59)
AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
42 CFR 447.15
DATES:

Adoption:

December 13, 2007
Approved by Governor:

January 18, 2008
Effective:

February 1, 2008, or immediately upon Governor's approval, whichever is
later.

Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.
SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of new rules which add language to policy that protects Psychiatric
Residential Treatment Facilities (PRTFs) from having to pay billed charges
when they must use other providers. PRTFs are paid a bundled per diem that
includes physician, pharmacy and hospital services. The rate was established
on the premise that these additional services, provided by a subcontractor,
would be reimbursed according to the Medicaid fee schedule, not the billed
amount which is often times much higher. If new rules are not issued, these
facilities may be liable for charges for which they have not been adequately
compensated. Revisions are needed to limit subcontractor allowable charges
for SoonerCare members in PRTF facilities to the Medicaid fee schedule.
ANALYSIS:

Agency rules are issued to add language to policy that protects Psychiatric
Residential Treatment Facilities (PRTFs) from having to pay billed charges
when they must use other providers. As of October 2005, PRTFs are paid
a bundled per diem that includes, but is not limited to physician services,
pharmacy and hospital services. If a child requires one of these services while
living and receiving care at the facility, the PRTF is responsible for the payment
of these additional services. The payment methodology on which the per diem
is based was established on the premise that these additional services would be
paid at the Medicaid allowable. These other providers or "subcontractors" may
currently charge the PRTF their billed rate rather than the Medicaid allowable
which is often times much higher. New rules are needed to keep the PRTFs
from being charged more for services they must provide than what they are
being compensated for by the SoonerCare program for SoonerCare members.
Rules are revised to limit subcontractor allowable charges for SoonerCare
members in PRTF facilities to the Medicaid fee schedule.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR FEBRUARY 1, 2008, WHICHEVER
ISLATER:

SUBCHAPTERS. INDIVIDUAL PROVIDERS
AND SPECIALTIES

PART 6. INPATIENT PSYCHIATRIC HOSPITALS
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317:30-5-96.8. Psychiatric Residential Treatment
Facility payments to subcontractors

(@) Psychiatric Residential Treatment Facilities (PRTFs)
that receive a pre-determined all-inclusive per diem payment
must provide routine, ancillary and professional services. In
the event the member receives an ancillary service, the PRTF
is responsible for making timely payment to the subcontractor
or other provider.

(b) For purposes of subsection (a) of this Section, timely
payment or adjudication means payment or denial of a clean
claim within 45 days of presentation to the PRTF.

(¢) No subcontractor of the PRTF may charge more than the
OHCA fee schedule for SoonerCare compensable services.
(d) The subcontractor may not bill the SoonerCare mem-
ber until the PRTF has refused payment and the subcontrac-
tor/medical provider has appealed under OAC 317:2-1-2.1 and
the OHCA permits the subcontractor to bill the member.

[OAR Docket #08-217; filed 2-8-08]

TITLE 317. OKLAHOMAHEALTH CARE
AUTHORITY
CHAPTER 35. MEDICAL ASSISTANCE FOR
ADULTS AND CHILDREN-ELIGIBILITY

[OAR Docket #08-220]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 5. Eligibility and Countable Income

Part5. Countable Income and Resources

317:35-5-41.9. [AMENDED]

317:35-5-42. [AMENDED]

Subchapter 9. ICF/MR, HCBW/MR, and Individuals Age 65 or Older in

Mental Health Hospitals

Part 2. Medicaid Recovery Program

317:35-9-15. [AMENDED]

Part 7. Determination of Financial Eligibility

317:35-9-67. [AMENDED]

Subchapter 17. ADvantage Waiver Services

317:35-17-10. [AMENDED)]

Subchapter 19. Nursing Facility Services

317:35-19-4. [AMENDED]

317:35-19-20. [AMENDED]

(Reference APA WF # 07-57)

AUTHORITY:

The Oklahoma Health Care Authority Board; The Oklahoma Health Care
Authority Act, Section 5003 through 5016 of Title 63 of Oklahoma Statutes;
Public Law 109-171 Deficit Reduction Act of 2005; Section 1955.1 through
1955.6 of Title 63 of Oklahoma Statutes; Public Law 104-204; Public Law
108-183; Public Law 106-419.

DATES:
Adoption:

November 8, 2007
Approved by Governor:

December 18, 2007
Effective:

Immediately upon Governor's approval.

Expiration:

Effective through July 14, 2008, unless superseded by another rule or
disapproved by the Legislature.

SUPERSEDED EMERGENCY ACTIONS:
Superseded rules:
Subchapter 5. Eligibility and Countable Income
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Part5. Countable Income and Resources

317:35-5-41.9. [AMENDED]

Subchapter 9. ICF/MR, HCBW/MR, and Individuals Age 65 or Older in

Mental Health Hospitals

Part 2. Medicaid Recovery Program

317:35-9-15. [AMENDED]

Subchapter 19. Nursing Facility Services

317:35-19-4. [AMENDED]

Gubernatorial approval:

July 27,2007
Register publication:

25 Ok Reg 130
Docket number:

07-1413

(Reference APA WF # 07-24)

INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Agency finds that a compelling public interest exists which
necessitates promulgation of emergency rules and requests emergency
approval of rules to comply with Public Laws 109-171, 104-204, 108-183,
and 106-419. Section 1955.3 of Title 63 of Oklahoma Statutes requires the
Oklahoma Health Care Authority (OHCA) to administer the Oklahoma
Long-Term Care Partnership Program upon repeal of the restrictions to asset
protection contained in the Omnibus Budget Reconciliation Act of 1993.
Public Law 109-171, known as the Deficit Reduction Act of 2005, repealed the
restrictions to asset protection and authorized states to implement long-term
care partnership programs. Public Laws 104-204, 108-183, and 106-419
prohibit monthly allowances paid to children of Vietnam veterans and certain
other veterans for any disability resulting from spina bifida or other certain
birth defects from being considered as income or resources in determining
eligibility for, or the amount of benefits under, any federally assisted program.
Without these revisions, OHCA will not be in compliance with federal
regulations. Individuals who would otherwise qualify for SoonerCare services
might not qualify if policy is not in place to specifically address these allowable
income disregards.

ANALYSIS:

Agency rules are revised to comply with Public Law 109-171, known as
the Deficit Reduction Act of 2005 (DRA). Section 6021 of the DRA authorizes
states to implement long-term care partnership program. Individuals who
purchase a qualified long-term care partnership insurance policy are subject
to special rules relating to eligibility for long-term care services provided by
SoonerCare. These rules allow assets equal to the amount of benefits received
from a qualified long-term care partnership insurance policy to be disregarded
for the purposes of determining eligibility for long-term care services provided
by SoonerCare. Individuals without a long-term care partnership insurance
policy are required to spend-down their assets in order to qualify for long-term
care services provided by SoonerCare. Agency rules are also revised to
comply with Public Laws 104-204, 108-183, and 106-419. Public Law
104-204 requires payments made to certain Vietnam veterans' children with
spina bifida to be disregarded for purposes of SoonerCare eligibility. Public
Law 108-183 requires payments made to certain Korea service veterans'
children with spina bifida to be disregarded for purposes of SoonerCare
eligibility. Public Law 106-419 requires payments made to children of women
Vietnam veterans who suffer from certain birth defects to be disregarded for
purposes of SoonerCare eligibility. Proposed revisions are required to comply
with state and federal regulations. Other revisions are incorporated due to
superseding emergency rules previously approved by the Governor in APA
WF 07-24. These revisions provided compliance with Sections of Public
Law 109-171, known as the Deficit Reduction Act of 2005 (DRA), regarding
SoonerCare eligibility for long-term care services.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR:
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317:35-5-41.9.

SUBCHAPTER 5. ELIGIBILITY AND
COUNTABLE INCOME

PART 5. COUNTABLE INCOME AND
RESOURCES

Resource disregards

In determining need, the following are not considered as

resources:

(1)  The coupon allotment under the Food Stamp Act of
1977;
(2)  Any payment received under Title Il of the Uniform
Relocation Assistance and Real Property Acquisition Poli-
cies Act of 1970;
(3)  Education grants (excluding Work Study) scholar-
ships, etc., that are contingent upon the student reqularly
attending school. The student's classification (graduate or
undergraduate) is not a factor;
(4) Loans (regardless of use) if a bona fide debt or obli-
gation to pay can be established. Criteria to establish a
loan as bona fide includes:
(A) An acknowledgment of obligation to repay or
evidence that the loan was from an individual or fi-
nancial institution in the loan business. If the loan
agreement is not written, an OKDHS Loan Verifica-
tion form, is completed by the borrower attesting that
the loan is bona fide and signed by the lender verify-
ing the date and amount of loan. When copies of writ-
ten agreements or OKDHS Loan Verification form are
not available, detailed case documentation must in-
clude information that the loan is bona fide and how
the debt amount and date of receipt was verified;
(B) If the loan was from a person(s) not in the loan
business, the borrower's acknowledgment of obliga-
tion to repay (with or without interest) and the lender's
verification of the loan are required to indicate that the
loan is bona fide;
(C) Proceeds of a loan secured by an exempt asset
are not an asset;
(5) Indian payments or items purchased from Indian
payments (including judgement funds or funds held in
trust) distributed per capita by the Secretary of the Inte-
rior (BIA) or distributed per capita by the tribe subject to
approval by the Secretary of the Interior. Also, any in-
terest or investment income accrued on such funds while
held in trust or any purchases made with judgement funds,
trust funds, interest or investment income accrued on such
funds. Any income from mineral leases, from tribal busi-
ness investments, etc., as long as the payments are paid
per capita. For purposes of this Subchapter, per capita is
defined as each tribal member receiving an equal amount.
However, any interest or income derived from the princi-
pal or produced by purchases made with the funds after
distribution is considered as any other income;
(6) Special allowance for school expenses made avail-
able upon petitions (in writing) from funds held in trust
for the student;
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(7) Benefits from State and Community Programs on
Aqing (Title I11) are disregarded. Income from the Older
American Community Service Employment Act (Title V),
including AARP and Green Thumb organizations as well
as_employment positions allocated at the discretion of
the Governor of Oklahoma, is counted as earned income.
Both Title Ill and Title V are under the Older Americans
Act of 1965 amended by PL 100-175 to become the Older
Americans Act amendments of 1987;

(8) Payments for supportive services or reimbursement
of out-of-pocket expenses made to individual volunteers
serving as foster grandparents, senior health aides, or se-
nior companions, and to persons serving in the Services
Corps of Retired Executives (SCORE) and Active Corps
of Executives (ACE);

(9) Payment to volunteers under the Domestic Vol-
unteer Services Act of 1973 (VISTA), unless the gross
amount of VISTA payments equals or exceeds the state
or federal minimum wage, whichever is greater;

(10) The value of supplemental food assistance received
under the Child Nutrition Act or the special food services
program for children under the National School Lunch
Act;

(11) Any portion of payments made under the Alaska
Native Claims Settlement Act to an Alaska Native which
are exempt from taxation under the Settlement Act;

(12) Experimental Housing Allowance Program
(EHAP) payments made under Annual Contributions
Contracts entered into prior to January 1, 1975, under
Section 23 of the U.S. Housing Act of 1937, as amended;
(13) Payments made from the Agent Orange Settlement
Fund or any other fund established pursuant to the settle-
ment in the In Re Agent Orange product liability litigation,
M.D.L. No. 381 (E.D.N.Y.);

(14) Payments made from the Radiation Exposure
Compensation Trust Fund as compensation for injuries
or_deaths resulting from the exposure to radiation from
nuclear testing and uranium mining;

(15) Federal major disaster and emergency assistance
provided under the Disaster Relief Act of 1974, and com-
parable disaster assistance provided by States, local gov-
ernments and disaster assistance organizations;

(16) Interests of individual Indians in trust or restricted
lands. However, any disbursements from the trust or the
restricted lands are considered as income;

(17) Resources set aside under an approved Plan for
Achieving Self-Support for Blind or Disabled People
(PASS). The Social Security Administration approves the
plan, the amount of resources excluded and the period
of time approved. A plan can be approved for an initial
period of 18 months. The plan may be extended for an
additional 18 months if needed, and an additional 12
months (total 48 months) when the objective involves a
lengthy educational or training program;

(18) Payments made to individuals because of their sta-
tus as victims of Nazi persecution (PL 103-286);
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(19) A migratory farm worker's out-of-state homestead
is disregarded if the farm worker's intent is to return to the
homestead after the temporary absence;

(20) Payments received under the Civil Liberties Act of
1988. These payments are to be made to individuals of
Japanese ancestry who were detained in internment camps
during World War 1I;

(21) Dedicated bank accounts established by represen-
tative payees to receive and maintain retroactive SSI ben-
efits for disabled/blind children up to the legal age of 18.
The dedicated bank account must be in a financial institu-
tion, the sole purpose of which is to receive and maintain
SSI underpayments which are required or allowed to be
deposited into such an account. The account must be set
up and verification provided to SSA before the underpay-
ment can be released;

(22) Payments received as a result of participation in
a class action lawsuit entitled "Factor VIII or IX Con-
centrate Blood Products Litigation”. These payments are
made to hemophilia patients who are infected with HIV.
Payments are not considered as income or resources. A
penalty cannot be assessed against the individual if he/she
disposes of part or all of the payment. The rules at OAC
317:35-5-41.6 regarding the availability of a trust do not
apply if an individual establishes a trust using the settle-
ment payment;

(23) Payments made to certain Vietnam veterans' chil-
dren with spina bifida (PL 104-204);

(24) Payments made to certain Korea service veterans'
children with spina bifida (PL 108-183);

(25) Payments made to the children of women Vietnam
veterans who suffer from certain birth defects (PL 106-
419); and

(26) For individuals with an Oklahoma Long-Term Care
Partnership Program approved policy, resources equal to
the amount of benefits paid on the insured's behalf by the
long-term care insurer are disregarded at the time of ap-
plication for long-term care services provided by Soon-
erCare. The Oklahoma Insurance Department approves
policies as Long-term Care Partnership Program policies.

317:35-5-42. Determination of countable income for
individuals categorically related to aged,
blind and disabled
(@) General. The term income is defined as that gross gain
or gross recurrent benefit which is derived from labor, busi-
ness, property, retirement and other benefits, and many other
forms which can be counted on as currently available for use
on aregular basis. When an individual's income is reduced due
to recoupment of an overpayment or garnishment, the gross
amount before the recoupment or garnishment is counted as
income.
(1) Ifitappearsthe applicant or recipient is eligible for
any type of income (excluding SSI) or resources, he/she
must be notified in writing by the Agency of his/her po-
tential eligibility. The notice must contain the information
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(b)

that failure to file for and take all appropriate steps to ob-
tain such benefit within 30 days from the date of the notice
will result in a determination of ineligibility.
(2)  Ifahusband and wife are living in their own home,
the couple's total income and/or resource is divided
equally between the two cases. If they both enter a nursing
facility, their income and resources are considered sepa-
rately.
(3) If only one spouse in a couple is eligible and the
couple ceases to live together, consider only the income
and resources of the ineligible spouse that are actually
contributed to the eligible spouse beginning with the
month after the month which they ceased to live together.
(4) In calculating monthly income, cents are included
in the computation until the monthly amount of each in-
dividual's source of income has been established. When
the monthly amount of each income source has been es-
tablished, cents are rounded to the nearest dollar (14 -
49¢ is rounded down, and 50¢ - 99¢ is rounded up). For
example, an individual's weekly earnings of $99.90 are
multiplied by 4.3 and the cents rounded to the nearest dol-
lar ($99.90 x 4.3 = $429.57 rounds to $430). See rounding
procedures in OAC 340:65-3-4 when using BENDEX to
verify OASDI benefits.

Income disregards. In determining need, the following

are not considered as income:

(1)  The coupon allotment under the Food Stamp Act of
1977;
(2)  Anypayment received under Title Il of the Uniform
Relocation Assistance and Real Property Acquisition Poli-
cies Act of 1970;
(3) Educational grants (excluding work study), schol-
arships, etc., that are contingent upon the student regularly
attending school. The student's classification (graduate or
undergraduate) is not a factor;
(4) Loans (regardless of use) if a bona fide debt or
obligation to pay can be established. Criteria to establish
a loan as bona fide includes:
(A) an An acknowledgment of obligation to repay
or evidence that the loan was from an individual or
financial institution in the loan business. H-theloan
was—o ,' persan(s)Rot-in-the Iea_ b.usn ess—tne
bge'.'g“e S-ack e_MeeIgn} ent GII elbllgl at,'e t_er epay

bena—fide: If the loan agreement is not written, an
OKDHS Form—Adm-103; Loan Verification form;
should be completed by the borrower attesting that the
loan is bona fide and signed by the lender verifying
the date and amount of loan. When copies of written
agreements or OKDHS Loan Verification form Ferm
Adm-103 are not available, detailed case documen-
tation must include information that the loan is bona
fide and how the debt amount and date of receipt was
verified: .

(B) If the loan was from a person(s) not in the loan
business, the borrower's acknowledgment of obliga-
tion to repay (with or without interest) and the lender's
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verification of the loan are required to indicate that the
loan is bona fide.
(C) Proceeds of a loan secured by an exempt asset
are not an asset;
(5)  One-third of child support payments received on
behalf of the disabled minor child;
(6) Indian payments (including judgement funds or
funds held in trust) distributed per capita by the Secretary
of the Interior (BIA) or distributed per capita by the tribe
subject to approval by the Secretary of the Interior. Also,
any interest or investment income accrued on such funds
while held in trust or any purchases made with judgement
funds, trust funds, interest or investment income accrued
on such funds. Any income from mineral leases, from
tribal business investments, etc., as long as the payments
are made per capita. For purposes of this Subchapter, per
capita is defined as each tribal member receiving an equal
amount. However, any interest or income derived from the
principal or produced by purchases made with funds after
distribution is considered as any other income;
(7)  Special allowance for school expenses made avail-
able upon petition (in writing) for funds held in trust for
the student;
(8)  Title I benefits from State and Community Pro-
grams on Aging;
(9) Payment for supportive services or reimbursement
of out-of-pocket expenses made to individual volunteers
serving as foster grandparents, senior health aides, or
senior companions, and to persons serving in the Service
Corps of Retired Executives (SCORE) and Active Corps
of Executives (ACE);
(10) Payments to volunteers under the Domestic Vol-
unteer Services Act of 1973 (VISTA), unless the gross
amount of VISTA payments equals or exceeds the state or
federal minimum wage, whichever is greater;
(11) The value of supplemental food assistance received
under the Child Nutrition Act or the special food service
program for children under the national School Lunch
Act;
(12) Any portion of payments made under the Alaska
Native Claims Settlement Act to an Alaska Native which
are exempt from taxation under the Settlement Act;
(13) Reimbursements from an employer for out-of-
pocket expenditures and allowances for travel or training
to the extent the funds are used for expenses directly re-
lated to such travel or training and uniform allowance if
the uniform is uniquely identified with company names or
logo;
(14) Assistance or services from the Vocational Reha-
bilitation program such as transportation expenses to a
rehabilitation center, extra clothing, lunches, grooming
needed for a training program and any other such comple-
mentary payments;
(15) Experimental Housing Allowance Program
(EHAP) payments made under Annual Contributions
Contracts entered into prior to January 1, 1975, under
Section 23 of the U.S. Housing Act of 1937, as amended,;
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(16) Payments made by a public or private non-profit
child care agency for a child placed in foster care or subsi-
dized adoption;
(17) Governmental rental or housing subsidies by gov-
ernmental agencies, e.g., HUD (received in-kind or in
cash) for rent, mortgage payments or utilities;
(18) LIHEAP payments for energy assistance and
payments for emergency situations under Emergency
Assistance to Needy Families with Children;
(19) Payments made from the Agent Orange Settlement
Fund or any other fund established pursuant to the settle-
ment in the In Re Agent Orange product liability litigation,
M.D.L. No. 381 (E.D.N.Y.);
(20) Payments made from the Radiation Exposure
Compensation Trust Fund as compensation for injuries
or deaths resulting from the exposure to radiation from
nuclear testing and uranium mining;
(21) Federal major disaster and emergency assistance
provided under the Disaster Relief Act of 1974, and
comparable disaster assistance provided by States, local
governments and disaster assistance organizations;
(22) Income of a sponsor to the sponsored eligible alien;
(23) The BIA frequently puts an individual's trust funds
in an Individual Indian Money (I1IM) account. To de-
termine the availability of funds held in trust in an 1M
account, the seeial worker must contact the BIA in writ-
ing and ascertain if the funds, in total or any portion, are
available to the individual. If any portion of the funds
is disbursed to the individual elent member, guardian
or conservator, such funds are considered as available
income. If the BIA determines the funds are not available,
they are not considered in determining eligibility. Funds
held in trust by the BIA and not disbursed are considered
unavailable.
(A) In some instances, BIA may determine the
account is unavailable; however, they release a certain
amount of funds each month to the individual. In this
instance the monthly disbursement is considered as
unearned income.
(B) When the BIA has stated the account is un-
available and the account does not have a monthly
disbursement plan, but a review reveals a recent his-
tory of disbursements to the individual ehient member,
guardian or conservator, these disbursements must be
resolved with the BIA. These disbursements indicate
all or a portion of the account may be available to the
individual elient member, guardian or conservator.
When the county office is unable to resolve the situ-
ation with the BIA, the county submits a referral to
the appropriate section in OKDHS Family Support
Services Division (FSSD). The referral must include
specific details of the situation, including the county's
efforts to resolve the situation with the BIA. If FSSD
cannot make a determination, a legal decision re-
garding availability will be obtained by FSSD, and
then forwarded to the county office by FSSD. When
a referral is sent to FSSD, the funds are considered as
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unavailable with a legal impediment until the county
is notified otherwise.
(C) At each reapplication or redetermination, the
soeial worker is to contact BIA to obtain informa-
tion regarding any changes as to the availability of
the funds and any information regarding modifica-
tions to the I1IM account. Information regarding prior
disbursements is also obtained at this time. All of
this information is reviewed for the previous six or
twelve-month period, or since the last contact if the
contact was within the last certification or redetermi-
nation period.
(D) When disbursements have been made, the
worker determines whether such disbursements were
made to the elient member or to a third party vendor
in payment for goods or services. Payments made
directly from the BIA to vendors are not considered
as income to the chient member. Workers should
obtain documentation to verify services rendered and
payment made by BIA.
(E) Amounts disbursed directly to the ehients mem-
bers are counted as non-recurring lump sum payments
in the month received. Some trusts generate income
on a regular basis and the income is sent to the ben-
eficiary. In those instances, the income is treated as
unearned income in the month received;
(24) Income up to $2,000 per year received by individual
Indians, which are derived from leases or other uses of in-
dividually-owned trust or restricted lands;
(25) Income that is set aside under an approved Plan
for Achieving Self-Support for Blind or Disabled People
(PASS). The Social Security Administration approves
the plan, the amount of income excluded and the period
of time approved. A plan can be approved for an initial
period of 18 months. The plan may be extended for an ad-
ditional 18 months if needed, and an additional 12 months
(total 48 months) when the objective involves a lengthy
educational or training program;
(26) Payments made to individuals because of their
status as victims of Nazi persecution (PL 103-286);
(27) Payments received under the Civil Liberties Act of
1988. These payments are to be made to individuals of
Japanese ancestry who were detained in interment intern-
ment camps during World War 11; and
(28) Payments received as a result of participation in a
class action lawsuit entitled "Factor VIII or IX Concen-
trate Blood Products Litigation". These payments are
made to hemophilia patients who are infected with HIV.
However, if the payments are placed in an interest-bearing
account, or some other investment medium that produces
income, the income generated by the account may be
countable as income to the individual-;
(29) Payments made to certain Vietnam veterans' chil-
dren with spina bifida (PL 104-204);
(30) Payments made to certain Korea service veterans'
children with spina bifida (PL 108-183); and
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(31) Payments made to the children of women Vietnam
veterans who suffer from certain birth defects (PL 106-
419).
(c) Determination of income. The elient member is re-
sponsible for reporting information regarding all sources of
available income. This information is verified and used by the
worker in determining eligibility.
(1)  Gross income is listed for purposes of determining
eligibility. It may be derived from many sources, and
some items may be automatically disregarded by the com-
puter when so provided by state or federal law.
(2)  Ifachient member is determined to be categorically
needy and is also an SSI recipient, any change in countable
income, (see OAC 317:35-5-42(d)(3) to determine count-
able income) will not affect receipt of medical assistance
and amount of State Supplemental Payment (SSP) as long
as the amount does not cause SSI ineligibility. Income
which will be considered by SSI in the retrospective cycle
is documented in the case with computer update at the
time that SSI makes the change (in order not to penalize
the elient member twice). If the SSI change is not timely,
the worker updates the computer using the appropriate
date as if it had been timely. If the receipt of the income
causes SSI ineligibility, the income is considered imme-
diately with proper action taken to reduce or close the
medical assistance and SSP case. Any SSI overpayment
caused by SSA not making timely changes will result in
recovery by SSI in the future. When the worker becomes
aware of income changes which will affect SSI eligibility
or payment amount, the information is to be shared with
the SSA office.
(3) Some of the more common income sources to be
considered in determining eligibility are as follows:
(A) Retirement and disability benefits. These
include but are not limited to OASDI, VA, Railroad
Retirement, SSI, and unemployment benefits. Fed-
eral and State benefits are considered for the month
they are intended when determining eligibility.
0] Verifying and documenting the receipt
of the benefit and the current benefit amount are
achieved by:
M seeing the ehient's member's award let-
ter or warrant;
) obtaining a signed statement from the
individual who cashed the warrant; or
(1) by using BENDEX and SDX.
(i) Determination of OASDI benefits to be
considered (disregarding COLA's) for former
State Supplemental recipients who are reapplying
for medical benefits under the Pickle Amendment
must be computed according to OKDHS Appendix
C-2-A.
(iii)  The Veterans Administration allows their
recipients the opportunity to request a reimburse-
ment for medical expenses not covered by Med-
icaid—SoonerCare. If a recipient is eligible for the
readjustment payment, it is paid in a lump sum for
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the entire past year. This reimbursement is disre-
garded as income and a resource in the month it
is received; however, any amount retained in the
month following receipt is considered a resource.
(iv)  Government financial assistance in the
form of VA Aid and Attendance or Champus pay-
ments is considered as follows:
M Nursing facility care. VA Aid and
Attendance or Champus payment whether paid
directly to the elient member or to the facility,
are considered as third party resources and do
not affect the income eligibility or the vendor
payment of the elient member.
(m Own home care. The actual amount
of VA Aid and Attendance payment paid for an
attendant in the home is disregarded as income.
In all instances, the amount of VA Aid and At-
tendance is shown on the computer form.
(v)  Veterans or their surviving spouse who
receive a VA pension may have their pension re-
duced to $90 by the VA if the veteran does not have
dependents, is Medicaid SoonerCare eligible, and
is residing in a nursing facility that is approved un-
der Medieaid SoonerCare. Section 8003 of Public
Law 101-508 allows these veterans' pensions to be
reduced to $90 per month. None of the $90 may be
used in computing any vendor payment or spend-
down. The $90 payment becomes the monthly
maintenance standard for the veteran. Any vendor
payment or spenddown will be computed by using
other income minus any applicable medical de-
duction(s). Veterans or their surviving spouse who
meet these conditions will have their VA benefits
reduced the month following the month of admis-
sion to a Medieaid SoonerCare approved nursing
facility.
(B) SSI benefits. SSI benefits may be continued
up to three months for a recipient who enters a pub-
lic medical or psychiatric institution, a Medicaid
SoonerCare approved hospital, extended care facility,
intermediate care facility for the mentally retarded or
nursing facility. To be eligible for the continuation of
benefits, the SSI recipient must have a physician's cer-
tification that the institutionalization is not expected
to exceed three months and there must be a need to
maintain and provide expenses for the home. These
continued payments are intended for the use of the
recipient and do not affect the vendor payment.
(C) Lumpsum payments.
0] Any income received in a lump sum (with
the exception of SSI lump sum) covering a period
of more than one month, whether received on a
recurring or nonrecurring basis, is considered as
income in the month it is received. Any amount
from any lump sum source, including SSI (with
the exception of dedicated bank accounts for dis-
abled/blind children under age 18), retained on the
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first day of the next month is considered as a re-
source. Such lump sum payments may include, but
are not limited to, accumulation of wages, retroac-
tive OASDI, VA benefits, Workers' Compensation,
bonus lease payments and annual rentals from land
and/or minerals.
(i)  Lump sum payments used to establish
dedicated bank accounts by representative pay-
ees in order to receive and maintain retroactive
SSI benefits for disabled/blind children under age
18 are excluded as income. The interest income
generated from dedicated bank accounts is also
excluded. The dedicated bank account consisting
of the retroactive SSI lump sum payment and accu-
mulated interest is excluded as a resource in both
the month received and any subsequent months.
(iii) A life insurance death benefit received by
an individual while living is considered as income
in the month received and as a resource in the fol-
lowing months to the extent it is available.
(iv)  Changing a resource from one form to an-
other, such as converting personal property to cash,
is not considered a lump sum payment.
(D) Income from capital resources and rental
property. Income from capital resources can be de-
rived from rental of a house, rental from land (cash or
crop rent), leasing of minerals, life estate, homestead
rights or interest.
0] If royalty income is received monthly but
in irregular amounts, an average based on the pre-
vious six months' royalty income is computed and
used to determine income eligibility. Exception:
At any time that the county becomes aware of and
can establish a trend showing a dramatic increase
or decrease in royalty income, the previous two
month's royalty income is averaged to compute
countable monthly income.
(i) Rental income may be treated as earned in-
come when the individual participates in the man-
agement of a trade or business or invests his/her
own labor in producing the income. The individ-
ual's federal income tax return will verify whether
or not the income is from self-employment. Other-
wise, income received from rent property is treated
as unearned income.
(iii)  When property rental is handled by a
leasing agent who collects the rent and deducts a
management fee, only the rent actually received by
the elient member is considered as income.
(E) Earned income/self-employment. The term
"earned income" includes income in cash earned by
an individual through the receipt of wages, salary,
commission or profit from activities in which he/she
is engaged as a self-employed individual or as an
employee. See subparagraph (G) of this paragraph
for earnings received in fluctuating amounts. "Earned
Income" is also defined to include in-kind benefits
received by an employee from an employer in lieu of
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wages or in conjunction with wages. Such benefits
received in-kind are considered as earned income
only when the employee/employer relationship has
been established. The cash value of the in-kind ben-
efits must be verified by the employer. Income from
self-employment also includes in-kind benefits for a
work activity or service for which the self-employed
person ordinarily receives payment in his/her busi-
ness enterprise. An exchange of labor or services;
e.g., barter, is considered as an in-kind benefit. Medi-
cal insurance secured through the employer, whether
purchased or as a benefit, is not considered in-kind
but is recorded on the case computer input document
for coordination with Medicaid-SoonerCare benefits.
0] Advance payments of EITC or refunds of
EITC received as a result of filing a federal income
tax return are considered as earned income in the
month they are received.
(i)  Work study received by an individual who
is attending school is considered as earned income
with appropriate earned income disregards ap-
plied.
(iii)  Money from the sale of whole blood or
blood plasma is considered as self-employment
income subject to necessary business expense and
appropriate earned income disregards.
(iv)  Self-employment income is determined as
follows:
()] Generally, the federal or state income
tax form for the most recent year is used for cal-
culating the self-employment income to project
income on a monthly basis for the certification
period. The gross income amount as well as
the allowable deductions are the same as can be
claimed under the Internal Revenue code for tax
purposes.
()} Self-employment income which repre-
sents a household's annual support is prorated
over a 12-month period, even if the income is
received in a short period of time. For exam-
ple, self-employment income received by crop
farmers is averaged over a 12-month period if
the income represents the farmer's annual sup-
port.
(1ny — If the household's self-employment
enterprise has been in existence for less than
a year, the income from that self-employment
enterprise is averaged over the period of time
the business has been in operation to establish
the monthly income amount.
(IV)  If atax return is not available because
one has not been filed due to recent establish-
ment of the self-employment enterprise, a profit
and loss statement must be seen to establish the
monthly income amount.
V) The purchase price and/or payment(s)
on the principal of loans for capital assets,
equipment, machinery, and other durable goods
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is not considered as a cost of producing self-em-
ployed income. Also not considered are net
losses from previous periods, depreciation
of capital assets, equipment, machinery, and
other durable goods; and federal, state and lo-
cal income taxes, FICA, money set aside for
retirement purposes, and other work related
personal expenses, such as meals and necessary
transportation (these expenses are accounted
for by the work related expense deduction given
in OAC 340:10-3-33(1)).
(V) Countable self-employment income is
determined by deducting allowable business ex-
penses to determine the adjusted gross income.
The earned income deductions are then applied to
establish countable earned income.
(F) Inconsequential or irregular income. Incon-
sequential or irregular receipt of income in the amount
of $10 or less per month or $30 or less per quarter is
disregarded. The disregard is applied per individual
for each type of inconsequential or irregular income.
To determine whether the income is inconsequential
or irregular, the gross amount of earned income and
the gross minus business expense of self-employed
income are considered.
(G) Monthly income received in fluctuating
amounts. Income which is received monthly but
in irregular amounts is averaged using two month's
income, if possible, to determine income eligibility.
Less than two month's income may be used when
circumstances (e.g., new employment, unpaid sick
leave, etc.) would indicate that previous income
amounts would not be appropriate to use in determin-
ing future income amounts. Income received more
often than monthly is converted to monthly amounts
as follows:
0] Daily. Income received on a daily basis is
converted to a weekly amount then multiplied by
4.3.
(i)  Weekly. Income received weekly is multi-
plied by 4.3.
(iif) ~ Twice a month. Income received twice a
month is multiplied by 2.
(iv)  Biweekly. Income received every two
weeks is multiplied by 2.15.
(H) Non-negotiable notes and mortgages. In-
stallment payments received on a note, mortgage,
etc., are considered as monthly income.
() Income from the Job Training and Partner-
ship Act (JTPA). Unearned income received by an
adult, such as a needs based payment, cash assistance,
compensation in lieu of wages, allowances, etc., from
a program funded by JTPA is considered as any other
unearned income. JTPA earned income received as
wages is considered as any other earned income.
(J)  Otherincome. Any other monies or payments
which are available for current living expenses must
be considered.
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(d Computation of income.
(1) Earned income. The general income exclusion of
$20 per month is allowed on the combined earned income
of the eligible individual and eligible or ineligible spouse.
See paragraph (6) of this subsection if there are ineligible
minor children. After the $20 exclusion, deduct $65 and
one-half of the remaining combined earned income.
(2) Unearned income. The total gross amount of
unearned income of the eligible individual and eligible or
ineligible spouse is considered. See paragraph (6) of this
subsection if there are ineligible minor children.
(3) Countable income. The countable income is the
sum of the earned income after exclusions and the total
gross unearned income.
(4) Deeming computation for disabled or blind
minor child(ren). An automated calculation is available
for computing the income amount to be deemed from
parent(s) and the spouse of the parent to eligible disabled
or blind minor child(ren) by use of transaction CID. The
ineligible minor child in the computation regarding allo-
cation for ineligible child(ren) is defined as: a dependent
child under age 18.
(A) A mentally retarded child living in the home
who is ineligible for SSP due to the deeming process
may be approved for Medical Assistance under the
Home and Community Based Waiver (HCBW) Pro-
gram as outlined in OAC 317:35-9-5.
(B) For TEFRA, the income of child's parent(s) is
not deemed to him/her.
(5) Premature infants. Premature infants (i.e., 37
weeks or less) whose birth weight is less than 1200 grams
(approximately 2 pounds 10 ounces) will be considered
disabled by SSA even if no other medical impairment(s)
exist. In this event, the parents income are not deemed to
the child until the month following the month in which
the child leaves the hospital and begins living with his/her
parents.
(6) Procedures for deducting ineligible minor child
allocation. When an eligible individual has an ineligi-
ble spouse and ineligible minor children (not receiving
TANF), the computation is as follows:
(A) Each ineligible child's allocation (OKDHS
Appendix C-1, Schedule VII. C.) minus each child's
gross countable income is deducted from the ineligi-
ble spouse's income. Deeming of income is not done
from child to parent.
(B) The deduction in subparagraph (A) of this
paragraph is prior to deduction of the general income
exclusion and work expense.
(C) After computations in subparagraphs (A) and
(B) of this paragraph, the remaining amount is the
ineligible spouse’'s countable income considered
available to the eligible spouse.
(7)  Special exclusions for blind individuals. Any
blind individual who is employed may deduct the general
income exclusion and the work exclusion from the gross
amount of earned income. After the application of these
exclusions, one-half of the remaining income is excluded.
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The actual work expense is then deducted from the re-
maining half to arrive at the amount of countable income.
If this blind individual has a spouse who is also eligible
due to blindness and both are working, the amount of ordi-
nary and necessary expenses attributable to the earning of
income for each of the blind individuals may be deducted.
Expenses are deductible as paid but may not exceed the
amount of earned income. To be deductible, an expense
need not relate directly to the blindness of the individual,
it need only be an ordinary and necessary work expense of
the blind individual. Such expenses fall into three broad
categories:

(A) transportation to and from work;

(B) job performance; and

(C) jobimprovement.

SUBCHAPTER 9. ICF/MR, HCBW/MR, AND
INDIVIDUALS AGE 65 OR OLDER IN MENTAL
HEALTH HOSPITALS

PART 2. MEDICAID RECOVERY PROGRAM

317:35-9-15. Medicaid recovery
(@) General overview. The Omnibus Budget Reconcili-
ation Act of 1993 mandates the state—State to seek recovery
against the estate of certain Title X1X members who received
medical care on or after July 1, 1994, and who were 55 years
of age or older when the care was received. The payment of
Title XIX by the Oklahoma Health Care Authority (OHCA)
on behalf of a member who is an inpatient of a nursing facility,
intermediate care facility for the mentally retarded or other
medical institution creates a debt to the Authority OHCA sub-
ject to recovery by legal action either in the form of a lien filed
against the real property of the member and/or a claim made
against the estate of the member. Only Title XIX received on
or after July 1, 1994, will be subject to provisions of this Part.
Recovery for payments made under Title X1X for nursing care
is limited by several factors, including the family composi-
tion at the time the lien is imposed and/or at the time of the
member's death and by the creation of undue hardship at the
time the lien is imposed or the claim is made against the estate.
[See OAC 317:35-5-41{c}6)H) 317:35-5-41.8(a)(3)(H) for
consideration of home property as a countable resource.] State
Supplemental Payments are not considered when determining
the countable income. The types of medical care for which
recovery can be sought include:

(1)  nursing facility services;;

(2)  home and community based servicess;;

(3) related hospital servicess;

(4)  prescription drug services;;

(5) physician services;; and

(6) transportation services.
(b) Recovery through lien. The Oklahoma Health Care
Authority (OHCA) may file and enforce a lien, after notice
and opportunity for a hearing (OKDHS will conduct hearings),
against the real property of a member who is an inpatient in a
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nursing facility, ICF/MR or other medical institution in certain
instances.

sufficient medical evidence is presented with an actual
date for the return to the home.

(1) Exceptions to filing a lien.
(A) Alien may not be filed on the home property if

the member's family includes:
(AQ) asurviving spouse residing in the home—or

(Bii) achild or children age 20 or less lawfully
residing in the homey-or ;
(€iii) adisabled child or children of any age law-
fully residing in the home; ; or
(Biv) abrother or sister of the member who has
an equity interest in the home and has been resid-
ing in the home for at least one year immediately
prior to the member's admission to the nursing
facility and who has continued to live there on a
continuous basis since that time.
(B) If an individual covered under an Oklahoma
Long-term Care Partnership Program approved pol-
icy received benefits for which assets or resources
were disregarded as provided for in OAC 317:35-5-
41.9, the Oklahoma Health Care Authority will not
seek recovery from the individual for the amount of
assets or resources disregarded.
(2) Reasonable expectation to return home. A lien
may be filed only after it has been determined, after notice
and opportunity for a hearing, that the member cannot
reasonably be expected to be discharged and return to the
home. To return home means the member leaves the nurs-
ing facility and resides in the home on which the lien has
been placed for a period of at least 90 days without being
re-admitted as an inpatient to a facility providing nursing
care. Hospitalizations of short duration that do not include
convalescent care are not counted in the 90 day period.
Upon certification for Title XIX for nursing care, OKDHS
provides written notice to the member that a one-year
period of inpatient care shall—censtitute constitutes a de-
termination by the OKDHS that there is no reasonable
expectation that the member will be discharged and return
home for a period of at least 90 days. The member or
the member's representative is asked to declare intent to
return home by signing the OKDHS Form 08MAOQ24E,
Acknowledgment of Intent to Return Home/Medicaid
Recovery Program ferm. Intent is defined here as a clear
statement of plans in addition to other evidence and/or
corroborative statements of others. Should the intent be to
return home, the member must be informed that a one-year
period of care at a nursing facility or facilities constitutes
a determination that the member cannot reasonably be
expected to be discharged and return home. When this de-
termination has been made, the member receives a notice
and opportunity for hearing. This notification occurs prior
to filing of a lien. At the end of the 12-month period, a
lien may be filed against the member's real property unless
medical evidence is provided to support the feasibility of
his/her returning to the home within a reasonable period
of time (90 days). This 90-day period is allowed only if
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(3) Undue hardship waiver. When enforcing a lien
or a recovery from an estate [see (c) of this Section] would
create an undue hardship, a waiver may be granted. Undue
hardship exists when enforcing the lien would deprive
the individual of medical care such that the individual's
health or life would be endangered. Undue hardship exists
when application of the rule would deprive the individual
or family members who are financially dependent on
him/her for food, clothing, shelter, or other necessities
of life. Undue hardship does not exist, however, when
the individual or his/her family is merely inconvenienced
or when their Hfe—style lifestyle is restricted because of
the lien or estate recovery being enforced. Decisions on
undue hardship waivers are made at OKDHS State Office,
Family Support Services Division, Health Related and
Medical Services Section. Upon applying for an undue
hardship waiver, an individual will receive written notice,
in atimely process, whether an undue hardship waiver will
be granted. If an undue hardship waiver is not granted, the
individual will receive written notice of the process under
which an adverse determination can be appealed. The
OHCA Legal Division staff will receive notification on all
undue hardship waiver decisions.
(4) Filing the lien. After it has been determined that
the member cannot reasonably be expected to be dis-
charged from the nursing facility and return home and the
member has been given notice of an intent to file a lien
against the real property and an opportunity for a hearing
on the matter, a lien is filed by the Oklahoma Health Care
Authority, Third Party Liability Unit, for record against
the legal description of the real property in the office of
the county clerk of the county in which the property is lo-
cated. A copy of the lien is sent by OHCA to the member
or his/her representative by—certified—mail. The lien must
contain the following information:

(A) the name and mailing address of the member,

spouse, legal guardian, authorized representative, or

individual acting on behalf of the member;;

(B) the amount of Title XIX paid at the time of the

filing of the lien and a statement that the lien amount

will continue to increase by any amounts paid there-

after for Title XIX on the member's behalf;;

(C) the date the member began receiving compen-

sated inpatient care at a nursing facility or nursing

facilities, intermediate care facility for the mentally

retarded or other medical institution;;

(D) the legal description of the real property against

which the lien will be recorded;; and

(E) the address of the Oklahoma Health Care Au-

thority.
(5) Enforcing the lien. The lien filed by OHCA for Ti-
tle XI1X correctly received may be enforced before or after
the death of the member. But it may be enforced only:

(A) after the death of the surviving spouse of the

member or until such time as the surviving spouse

abandons the homestead to reside elsewhere;
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(©)

(B) whenthere is no child of the member, natural or
adopted, who is 20 years of age or less residing in the
home;
(C) whenthere is no adult child of the member, nat-
ural or adopted, who is blind or disabled, as defined in
OAC 317:35-1-2, residing in the home;
(D)  when no brother or sister of the member is law-
fully residing in the home, who has resided there for
at least one year immediately before the date of the
member's admission to the nursing facility, and has
resided there on a continuous basis since that time;
and
(E) when no son or daughter of the member is
lawfully residing in the home who has resided there
for at least two years immediately before the date of
the member's admission to the nursing facility, and
establishes to the satisfaction of the BHS OKDHS
that he or she provided care to the member which
permitted the member to reside at home rather than
in an institution and has resided there on continuous
basis since that time.
(6) Dissolving the lien. The lien remains on the
property even after transfer of title by conveyance, sale,
succession, inheritance or will unless one of the following
events occur:
(A) Thelien is satisfied. The member or member's
representative may discharge the lien at any time
by paying the amount of lien to the OHCA. Should
the payment of the debt secured by the lien be made
to the county office, the payment is forwarded to
OHCA/Third Party Liability, so that the lien can be
released within 50 days. After that time, the member
or the member's representative may request in writ-
ing that it be done. This request must describe the
lien and the property with reasonable certainty. By
statute, a fine may be levied against the lien holder if
itis not released in a timely manner.
(B) The member leaves the nursing facility and
resides in a property to which the lien is attached, for
a period of more than 90 days without being re-admit-
ted to a facility providing nursing care, even though
there may have been no reasonable expectation that
this would occur. If the member is re-admitted to a
nursing facility during this period, and does return
to his/her home after being released, another 90 days
must be completed before the lien can be dissolved.
(7) Capital resources. Rules on the determina-
tion of capital resources for individuals related to the
aged, blind, or disabled (See OAC 317:35-5-41 through
317:35-5-41.7) apply to the proceeds received for the
property in excess of the amount of the lien after the lien is
satisfied.
Recovery from estates.
(1)  Ifthe member was age 55 or older when the nursing
care was received, adjustment or recovery may be made
only after the death of the individual's spouse, if any, and
at a time when there are no surviving children age 20 or
less and no surviving disabled children of any age living
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in the home. Oklahoma Statutes contain stringent time
frames concerning when and how claims against an estate
in probate are filed and paid. Therefore, timely updating
of computer input forms indicating the death of the mem-
ber is crucial to insure the OHCA's ability to file timely
against the estate.

(2)  The estate consists of all real and personal property
and other assets included in member's estate as defined
by Title 58 of the Oklahoma Statutes. Although county
staff ordinarily will not be responsible for inventorying or
assessing the estate, assets and property that are not con-
sidered in determining eligibility should be documented in
the case record.

(3)  After updating of computer input form indicating
member's death, a computer generated report is sent to
OHCA/Third Party Liability (TPL). This report will serve
as notification to OHCA/TPL to initiate estate recovery.
(4)  Undue hardship waivers may be granted for estate
recovery as provided in (b)(3) of the Section.

(5) Ifanindividual covered under an Oklahoma Long-
Term Care Partnership Program approved policy received
benefits for which assets or resources were disregarded as
provided for in OAC 317:35-5-41.9, the Oklahoma Health
Care Authority will not seek recovery from the individ-
ual's estate for the amount of assets or resources disre-

garded.

PART 7. DETERMINATION OF FINANCIAL
ELIGIBILITY

Determining financial eligibility of
categorically needy individuals
Financial eligibility for ICF/MR, HCBW/MR, and indi-

viduals age 65 or older in mental health hospitals medical care
for categorically needy individuals is determined as follows:

(1) Financial eligibility/categorically related to
AFDC. In determining income for the individual related
to AFDC, all family income is considered. The "family",
for purposes of determining need, includes the following
persons if living together (or if living apart but there has
been no break in the family relationship):
(A) spouse; and
(B) parent(s) and minor children of their own. In-
dividuals related to AFDC but not receiving a money
payment are not entitled to one-half income disregard
following the earned income deduction.
(i) For adults, to be categorically needy, the
net income must be less than the categorically
needy standard as shown on the OKDHS Appen-
dix C-1, Schedule X.
(i) For individuals under 19, to be categori-
cally needy, the net income must be equal to or less
than the categorically needy standard as shown on
the OKDHS Appendix C-1, Schedule I. A.
(2) Financial eligibility/categorically related to
ABD. In determining income and resources for the indi-
vidual related to ABD, the "family" includes the individual
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and spouse, if any. To be categorically needy, the individ-
ual's countable income must be less than the categorically
needy standard as shown on the OKDHS Appendix C-1,
Schedule VI. If an individual and spouse cease to live
together for reasons other than institutionalization, in-
come and resources are considered available to each other
through the month in which they are separated. Mutual
consideration ceases with the month after the month in
which the separation occurs. Any amounts which are
actually contributed to the spouse after the mutual con-
sideration has ended are considered. If the individual and
spouse cease to live together because of the individual
entering an ICF/MR, see OAC 317:35-9-68 (a)(3) to de-
termine financial eligibility.
(A) The categorically needy standard on OKDHS
Appendix C-1, Schedule VI, is applicable for individ-
uals related to ABD. If the individual is in an ICF/MR
and has received services for 30 days or longer, the
categorically needy standard in OKDHS Appendix
C-1, Schedule VIII. B., is used. If the individual
leaves the facility prior to the 30 days, or does not
require services past the 30 days, the categorically
needy standard on OKDHS Appendix C-1, Schedule
VI, is used. The rules on determination of income
and resources are applicable only when an individ-
ual has entered a an ICF/MR and is likely to remain
under care for 30 consecutive days. The 30-day re-
quirement is considered to have been met even if it
is interrupted by a hospital stay or the individual is
deceased before the 30-day period ends [Refer to
OAC 317:35-9-68 (a)(3)(B)(x)]. An individual who
is a patient in an extended care facility may have SSI
continued for a three month period if he/she meets
conditions described in Subchapter 5 of this Chapter.
The continuation of the payments is intended for use
of the member and does not affect the vendor pay-
ment. If the institutional stay exceeds the three month
period, SSI will make the appropriate change.
(B) In determining eligibility for HCBW/MR ser-
vices, refer to OAC 317:35-9-68(b).
(C) In determining eligibility for individuals age
65 or older in mental health hospitals, refer to OAC
317:35-9-68(c).
(3) Transfer of capital resources on or before Au-
gust 10, 1993. Individuals who have transferred capital
resources on or before August 10, 1993 and applying for or
receiving NF, ICF/MR or receiving HCBW/MR services
are subject to penalty if the individual, the individual's
spouse, the guardian, or legal representative of the individ-
ual or individual's spouse, disposes of resources for less
than fair market value during the 30 months immediately
prior to eligibility for SoonerCare if the individual is eligi-
ble at institutionalization. If the individual is not eligible
for SoonerCare at institutionalization, the individual is
subject to penalty if a resource was transferred during the
30 months immediately prior to the date of application
for SoonerCare. Any subsequent transfer is also subject
to this rule. When there have been multiple transfers of
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resources without commensurate return, all transferred
resources are added together to determine the penalty
period. The penalty consists of a period of ineligibility
(whole number of months) determined by dividing the
total uncompensated value of the resource by the average
monthly cost ($2,000) to a private patient in a nursing
facility in Oklahoma. The penalty period begins with
the month the resource or resources were first transferred
and cannot exceed 30 months. Uncompensated value is
defined as the difference between the equity value and the
amount received for the resource.
(A)  However, the penalty would not apply if:
0} The transfer was prior to July 1, 1988.

(i) The title to the individual's home was trans-
ferred to:

()] the spouse;

(m the individual's child under age 21 or

who is blind or totally disabled;
(1) asibling who has equity interest in the
home and resided in the home for at least one
year prior to the individual's admission to the
nursing facility; or
(IV)  the individual's son or daughter who
resided in the home and provided care for at
least two years prior to the individual's admis-
sion to the nursing facility.
(ili)  The individual can show satisfactorily that
the intent was to dispose of resources at fair market
value or that the transfer was for a purpose other
than eligibility.
(iv)  The transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's resource allowance.
(V) The resource was transferred to the individ-
ual's child who is under 21 or who is blind or totally
disabled.
(vi)  The resource was transferred to the spouse
(either community or institutionalized) or to an-
other person for the sole benefit of the spouse if the
resources are not subsequently transferred to still
another person for less than fair market value.
(vii)  The denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office, FSSD, Health Related and Medical
Services, for a decision.
(B) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
of NF services and the continuance of eligibility for
other SoonerCare services.
(C) The penalty period can be ended by either the
resource being restored or commensurate return being
made to the individual. The cost of care during the
penalty period cannot be used to shorten or end the
penalty period.
(D) Once the restoration or commensurate return
is made, eligibility is redetermined considering the
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value of the restored resource or the amount of com-
mensurate return.
(E) The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the resource remained transferred. An ap-
plicant cannot be certified for NF, HCBW/MR, or
ADvantage waiver services for a period of resource
ineligibility.
(4)  Transfer of assets on or after August 11, 1993 but
before February 8, 2006. An institutionalized individual,
an institutionalized individual's spouse, the guardian or
legal representative of the individual or individual's spouse
who disposes of assets on or after August 11, 1993 but be-
fore February 8, 2006 for less than fair market value on or
after the look-back date specified in (A) of this paragraph
subjects the individual to a penalty period for the disposal
of such assets.
(A) For an institutionalized individual, the
look-back date is 36 months before the first day
the individual is both institutionalized and has applied
for medical assistance. However, in the case of pay-
ments from a trust or portions of a trust that are treated
as transfers of assets, the look-back date is 60 months.
(B) For purposes of this paragraph, an "institution-
alized" individual is one who is residing inan ICF/MR
or receiving HCBW/MR services.
(C) The penalty period begins the first day of the
first month during which assets have been transferred
and which does not occur in any other period of ineli-
gibility due to an asset transfer. When there have been
multiple transfers, all transferred assets are added
together to determine the penalty.
(D) The penalty period consists of a period of in-
eligibility (whole number of months dropping any
leftover portion) determined by dividing the total
uncompensated value of the asset by the average
monthly cost ($2,000) to a private patient in a nursing
facility in Oklahoma. There is no limit to the length
of the penalty period for these transfers. Uncompen-
sated value is defined as the difference between the
fair market value at the time of transfer less encum-
brances and the amount received for the resource.
(E) Assets are defined as all income and resources
of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
such individual's spouse is entitled to but does not
receive because of action:
0] by the individual or such individual's
Spouse;
(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or
(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.
(F)  Apenalty would not apply if:
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0] the title to the individual's home was trans-
ferred to:

) the spouse;

(1 the individual's child under age 21 or

who is blind or totally disabled as determined

by Social Security;

(1) asibling who has equity interest in the

home and resided in the home for at least one

year prior to the institutionalization of the indi-

vidual; or

(IV)  the individual's son or daughter who

resided in the home and provided care for at

least two years immediately prior to the indi-

vidual's institutionalization; ;
(i) the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. Inorder to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purposes of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer; ;
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance; ;
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
by Social Security. The transfer may be to a trust
established for the benefit of the individual's child;

(v) the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to still
another person for less than fair market value; ;
(vi)  theassetis transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65; ; or
(vii)  the denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office for a decision.
(G) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
of ICF/MR or HCBW/MR services and the continu-
ance of eligibility for other SoonerCare services.
(H) The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
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(5)

() Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
(J)  The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for NF, ICF/MR, HCBW/MR,
or ADvantage waiver services for a period of asset
ineligibility.
(K)  Assets which are held by an individual with an-
other person or persons, whether held in joint tenancy
or tenancy in common or similar arrangement, and
the individual's ownership or control of the asset is
reduced or eliminated shal-be-is considered a transfer.
(L)  When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility
will be apportioned between the two institutionalized
spouses.

Transfer of assets on or after February 8, 2006.

An institutionalized individual, an institutionalized in-
dividual's spouse, the guardian or legal representative
of the individual or individual's spouse who disposes of
assets on or after February 8, 2006 for less than fair market
value on or after the look-back date specified in (A) of this
paragraph subjects the individual to a penalty period for
the disposal of such assets.

(A) For an institutionalized individual, the
look-back date is 60 months before the first day
the individual is both institutionalized and has applied
for medical assistance. However, individuals that
have purchased an Oklahoma Long-Term Care Part-
nership Program approved policy may be completely
or partially exempted from this Section depending on
the monetary extent of the insurance benefits paid.

(B) For purposes of this paragraph, an "institution-

alized" individual is one whois residing inan ICF/MR

or receiving HCBW/MR services.

(C) The penalty period will begin with the later of:
Q) the first day of a month during which as-
sets have been transferred for less than fair market
value; or
(i)  the date on which the individual is:

()] eligible for medical assistance; o and
) receiving institutional level of care
services that, were it not for the imposition of
the penalty period, would be covered by Soon-
erCare.

(D) The penalty period:

0] cannot begin until the expiration of any ex-
isting period of ineligibility;

(i) will not be interrupted or temporarily sus-
pended once it is imposed,;

(iii)  when there have been multiple transfers, all
transferred assets are added together to determine
the penalty.
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(E) The penalty period consists of a period of
ineligibility determined by dividing the total uncom-
pensated value of the asset by the average monthly
cost to a private patient in a nursing facility in Ok-
lahoma shown on OKDHS Appendix C-1. In this
calculation, the penalty must include a partial month
disqualification based upon the relationship between
that fractional amount and the average monthly cost
to a private patient in a nursing facility in Oklahoma.
There is no limit to the length of the penalty period
for these transfers. Uncompensated value is defined
as the difference between the fair market value at the
time of transfer less encumbrances and the amount
received for the resource.
(F)  Assets are defined as all income and resources
of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
such individual's spouse is entitled to but does not
receive because of action:
(i) by the individual or such individual's
Spouse;
(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or
(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.
(G) Special Situations.
(M) Separate Maintenance or Divorce.
M There shall be presumed to be a trans-
fer of assets if an applicant or member receives
less than half of the couple's resources pursuant
to a Decree of Separate Maintenance or a De-
cree of Divorce.
(m There shall be presumed to be a trans-
fer of assets if the income is reduced to an
amount lower than the individual's own in-
come plus half of the joint income. The transfer
penalty shall be calculated monthly.
(1) Assets which were exempt lose the
exempt character when not retained by the ap-
plicant or member in the divorce or separate
maintenance. These assets, if received by the
other spouse, are counted when determining the
penalty.
(IV)  Theapplicant or member may rebut the
presumption of transfer by showing compelling
evidence that the uneven division of income or
resources was the result of factors unrelated to
SoonerCare eligibility.
(i) Inheritance from a spouse.
M Oklahoma law provides that a surviv-
ing spouse is entitled to a minimum portion of a
deceased spouse's probate estate. The amount
depends on several factors.
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(m It is considered a transfer if the de-
ceased spouse's will places all, or some, of the
statutory share the applicant or member is en-
titled to receive in a trust which the applicant
or member does not have unfettered access to
or leaves less than the statutory amount to the
applicant or member, who does not then elect to
receive the statutory share in probate proceed-
ings.

(H) A penalty would not apply if:
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(i) the title to the individual's home was trans-
ferred to:

()] the spouse; or

)] the individual's child under age 21 or

who is blind or totally disabled as determined

by Social Security; or

(1) asibling who has equity interest in the

home and resided in the home for at least one

year immediately prior to the institutionaliza-

tion of the individual; or

(IV)  the individual's son or daughter who

resided in the home and provided care for at

least two years immediately prior to the indi-

vidual's institutionalization.
(i) the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. Inorder to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purpose of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer.
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance. "Sole benefit"
means that the amount transferred will be used for
the benefit of the community spouse during his or
her expected life.
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
by Social Security. The transfer may be to a trust
established for the benefit of the individual's child.
(V) the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to
still another person for less than fair market value.
"Sole benefit" means that the amount transferred
will be used for the benefit of the spouse (either

687

community or institutionalized) during his or her
expected life.
(vi)  theassetistransferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
(vii)  the denial would result in undue hardship.
Undue hardship exists when application of a trans-
fer of assets penalty would deprive the individual
of medical care such that the individual's health
or life would be endangered; or of food, clothing,
shelter, or other necessities of life.
) An undue hardship does not exist if the
individual willingly transferred assets for the
purpose of qualifying for SoonerCare services
through the use of the undue hardship exemp-
tion.
(1 Such determination should be referred
to OKDHS State Office for a decision.
(1) If the undue hardship exists because
the applicant was exploited, legal action must
be pursued to return the transferred assets to
the applicant before a hardship waiver will be
granted. Pursuing legal action means an APS
referral has been made to the district attorney's
office or a lawsuit has been filed and is being
pursued against the perpetrator.
()  The individual is advised by a written notice
of a period of ineligibility due to transfer of assets,
a timely process for determining whether an undue
hardship waiver will be granted and a process for an
adverse determination appeal. The notice explains
the period of ineligibility for payment of ICF/MR or
HCBW/MR services and the continuance of eligibil-
ity for other SoonerCare services.
(J)  The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
(K)  Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
(L) The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for nursing care services or HCBW
for a period of asset ineligibility.
(M)  Assets which are held by an individual with
another person or persons, whether held in joint ten-
ancy or tenancy in common or similar arrangement,
and the individual's ownership or control of the as-
set is reduced or eliminated shall—be—is considered
a transfer. The exception to this rule is if ownership
of a joint account is divided according to the amount
contributed by each owner.
(M Documentation must be provided to show
each co-owner's contribution;
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317:35-17-10.

(i) The funds contributed by the applicant or
SoonerCare member end up in an account owned
solely by the applicant or member.
(N)  When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility
will be apportioned between the two institutionalized
spouses.
(6) Commensurate return. Commensurate return
for purposes of this Section is defined as actual money
payment or documentation of money spent on the mem-
ber's behalf; i.e., property taxes, medical debts, nursing
care expenses, etc., corresponding to the market value of
the transferred property. The definition does not include
personal services, labor or provision of rent-free shelter.
It also does not include a monetary value assigned and
projected for future payment either by cash or provision
of services. Any transfer of property within the five years
prior to application or during receipt of assistance must
be analyzed in regard to commensurate return as well as
determination of intent.

SUBCHAPTER 17. ADVANTAGE WAIVER
SERVICES

Determining financial
eligibility/categorical relationship

for the ADvantage program

Financial eligibility for the ADvantage program is deter-

mined as follows:

(1) Financial eligibility/categorically related to
ABD. In determining income and resources for the indi-
vidual categorically related to ABD, the "family" includes
the individual and spouse, if any. If an individual and
spouse cease to live together for reasons other than in-
stitutionalization, income and resources are considered
available to each other through the month in which they
are separated. Mutual consideration ceases with the
month after the month in which the separation occurs.
Any amounts which are actually contributed to the spouse
after the mutual consideration has ended are considered.
If the individual and spouse cease to live together because
of the individual entering a nursing facility, see OAC
317:35-19-21 to determine financial eligibility.
(A) The categorically needy standard on OKDHS
Appendix C-1, Schedule VI, is applicable for individ-
uals categorically related to ABD.
(B) If the individual is receiving ADvantage pro-
gram services and has received services for 30 days or
longer, the categorically needy standard in OKDHS
Appendix C-1, Schedule VIII. B.1., is used. The
30-day requirement is considered to have been met
even if it is interrupted by a hospital stay or the indi-
vidual is deceased before the 30-day period ends. If
the individual does not require services past the 30
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days, the categorically needy standard in OKDHS
Appendix C-1, Schedule V1., is used.
(2) Transfer of capital resources on or before Au-
gust 10, 1993. Individuals who have transferred capital
resources on or before August 10, 1993 and applying
for or receiving ADvantage waiver services are subject
to penalty if the individual, the individual's spouse, the
guardian, or legal representative of the individual or in-
dividual's spouse, disposes of resources for less than fair
market value during the 30 months immediately prior to
eligibility for Title X1IX if the individual is eligible at in-
stitutionalization. If the individual is not eligible for Title
XIX at institutionalization, the individual is subject to
penalty if a resource was transferred during the 30 months
immediately prior to the date of application for Title XIX.
Any subsequent transfer is also subject to the rules in this
paragraph. When there have been multiple transfers of
resources without commensurate return, all transferred
resources are added together to determine the penalty
period. The penalty consists of a period of ineligibility
(whole number of months) determined by dividing the
total uncompensated value of the resource by the average
monthly cost ($2,000) to a private patient in a nursing
facility level of care in Oklahoma. The penalty period
begins with the month the resource or resources were first
transferred and cannot exceed 30 months. Uncompen-
sated value is defined as the difference between the equity
value and the amount received for the resource.
(A)  However, the penalty would not apply if:
Q) the transfer was prior to July 1, 1988;
(if)  thetitle to the individual's home was trans-
ferred to:
()] the spouse;
(1 the individual's child who is under age
21 oris blind or totally disabled:;
(1) asibling who has equity interest in the
home and resided in the home for at least one
year prior to the individual's admission to the
ADvantage program; or
(IV)  the individual's son or daughter who
resided in the home and provided care for at
least two years prior to the individual's entry
into the ADvantage program;
(iif)  the individual can show satisfactorily that
the intent was to dispose of resources at fair market
value or that the transfer was for a purpose other
than eligibility;
(iv)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's resource allowance;
(v) the resource was transferred to the individ-
ual's minor child who is blind or totally disabled;
(vi)  the resource was transferred to the spouse
(either community or institutionalized) or to an-
other person for the sole benefit of the spouse if the
resources are not subsequently transferred to still
another person for less than fair market value; or
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(vii)  the denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office for a decision.
(B) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
for ADvantage program services and the continuance
of eligibility for other Title XIX services.
(C) The penalty period can be ended by either the
resource being restored or commensurate return being
made to the individual.
(D) Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored resource or the amount of com-
mensurate return.
(E) The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the resource remained transferred. An ap-
plicant cannot be certified for ADvantage program
services for a period of resource ineligibility.
(3) Transfer of assets on or after August 11, 1993 but
before February 8, 2006. An institutionalized individual,
an institutionalized individual's spouse, the guardian or
legal representative of the individual or individual's spouse
who disposes of assets on or after August 11, 1993 but be-
fore February 8, 2006 for less than fair market value on or
after the look-back date specified in (A) of this paragraph
subjects the individual to a penalty period for the disposal
of such assets.
(A) For an institutionalized individual, the
look-back date is 36 months before the first day
the individual is both institutionalized and has applied
for SoonerCare. However, in the case of payments
from a trust or portions of a trust that are treated as
transfers of assets, the look back date is 60 months.
(B) For purposes of this paragraph, an "institution-
alized™ individual is one who is receiving ADvantage
program services.
(C) The penalty period begins the first day of the
first month during which assets have been transferred
and which does not occur in any other period of ineli-
gibility due to an asset transfer. When there have been
multiple transfers, all transferred assets are added
together to determine the penalty.
(D) The penalty period consists of a period of in-
eligibility (whole number of months) determined by
dividing the total uncompensated value of the asset by
the average monthly cost ($2,000) to a private patient
in an NF level of care in Oklahoma. In this calcula-
tion, any partial month is dropped. There is no limit
to the length of the penalty period for these transfers.
Uncompensated value is defined as the difference
between the fair market value at the time of transfer
less encumbrances and the amount received for the
resource.
(E) Assets are defined as all income and resources
of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
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such individual's spouse is entitled to but does not
receive because of action:
0] by the individual or such individual's
spouse;
(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or
(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.
(F) A penalty would not apply if:
0] the title to the individual's home was trans-
ferred to:
m the spouse;
(1 the individual's child who is under age
21 or is blind or totally disabled as determined
by Social Security;
(1) asibling who has equity interest in the
home and resided in the home for at least one
year immediately prior to the institutionaliza-
tion of the individual; or
(IV)  the individual's son or daughter who
resided in the home and provided care for at
least two years immediately prior to the indi-
vidual's institutionalization.
(i) the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. Inorder to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purposes of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer.
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance.
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
by Social Security. The transfer may be to a trust
established for the benefit of the individual's child.
(v)  the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to still
another person for less than fair market value.
(vi)  theassetis transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
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(vii)  the denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office for a decision.
(G) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
of ADvantage program services and the continuance
of eligibility for other SoonerCare services.
(H) The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
() Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
(J)  The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for ADvantage program services
for a period of asset ineligibility.
(K)  Assets which are held by an individual with an-
other person or persons, whether held in joint tenancy
or tenancy in common or similar arrangement, and
the individual's ownership or control of the asset is
reduced or eliminated shal-be-is considered a transfer.
(L) When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility
will be apportioned between the two institutionalized
spouses.
(4)  Transfer of assets on or after February 8, 2006.
An institutionalized individual, an institutionalized in-
dividual's spouse, the guardian or legal representative
of the individual or individual's spouse who disposes of
assets on or after February 8, 2006 for less than fair market
value on or after the look-back date specified in (A) of this
paragraph subjects the individual to a penalty period for
the disposal of such assets.
(A) For an institutionalized individual, the
look-back date is 60 months before the first day
the individual is both institutionalized and has applied
for SoonerCare. However, individuals that have pur-
chased an Oklahoma Long-Term Care Partnership
Program approved policy may be completely or
partially exempted from this Section depending on
the monetary extent of the insurance benefits paid.
(B) For purposes of this paragraph, an "institution-
alized" individual is one who is receiving ADvantage
program services.
(C) The penalty period will begin with the later of:
0] the first day of a month during which as-
sets have been transferred for less than fair market
value; or
(if)  the date on which the individual is:
0 eligible for medical assistance; er and
) receiving institutional level of care
services that, were it not for the imposition of
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the penalty period, would be covered by Soon-
erCare.
(D)  The penalty period:
0] cannot begin until the expiration of any ex-
isting period of ineligibility;
@it)  will not be interrupted or temporarily sus-
pended once it is imposed;
(iif)  when there have been multiple transfers, all
transferred assets are added together to determine
the penalty.
(E) The penalty period consists of a period of
ineligibility determined by dividing the total uncom-
pensated value of the asset by the average monthly
cost to a private patient in a nursing facility in Ok-
lahoma shown on OKDHS Appendix C-1. In this
calculation, the penalty must include a partial month
disqualification based upon the relationship between
that fractional amount and the average monthly cost
to a private patient in a nursing facility in Oklahoma.
There is no limit to the length of the penalty period
for these transfers. Uncompensated value is defined
as the difference between the fair market value at the
time of transfer less encumbrances and the amount
received for the resource.
(F)  Assets are defined as all income and resources
of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
such individual's spouse is entitled to but does not
receive because of action:
Q) by the individual or such individual's
spouse;
(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or
(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.
(G) Special Situations.
0] Separate Maintenance or Divorce.
M There shall be presumed to be a trans-
fer of assets if an applicant or member receives
less than half of the couple's resources pursuant
to a Decree of Separate Maintenance or a De-
cree of Divorce.
(m There shall be presumed to be a trans-
fer of assets if the income is reduced to an
amount lower than the individual's own in-
come plus half of the joint income. The transfer
penalty shall be calculated monthly.
(1 Assets which were exempt lose the
exempt character when not retained by the ap-
plicant or member in the divorce or separate
maintenance. These assets, if received by the
other spouse, are counted when determining the
penalty.
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(IV)  The applicant or member may rebut the
presumption of transfer by showing compelling
evidence that the uneven division of income or
resources was the result of factors unrelated to
SoonerCare eligibility.

(i) Inheritance from a spouse.
M Oklahoma law provides that a surviv-
ing spouse is entitled to a minimum portion of a
deceased spouse's probate estate. The amount
depends on several factors.
(1 It is considered a transfer if the de-
ceased spouse's will places all, or some, of the
statutory share the applicant or member is en-
titled to receive in a trust which the applicant
or member does not have unfettered access to
or leaves less than the statutory amount to the
applicant or member, who does not then elect to
receive the statutory share in probate proceed-
ings.

(H) A penalty would not apply if:
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(i) the title to the individual's home was trans-
ferred to:

()] the spouse; or

)} the individual's child who is under age

21 or is blind or totally disabled as determined

by Social Security; or

(1) asibling who has equity interest in the

home and resided in the home for at least one

year immediately prior to the institutionaliza-

tion of the individual; or

(IV)  the individual's son or daughter who

resided in the home and provided care for at

least two years immediately prior to the indi-

vidual's institutionalization.
(i)  the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. In order to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purposes of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer.
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance. "Sole benefit"
means that the amount transferred will be used for
the benefit of the community spouse during his or
her expected life.
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
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by Social Security. The transfer may be to a trust
established for the benefit of the individual's child.
(v) the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to
still another person for less than fair market value.
"Sole benefit" means that the amount transferred
will be used for the benefit of the spouse (either
community or institutionalized) during his or her
expected life.
(vi)  theassetistransferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
(vii)  the denial would result in undue hardship.
Undue hardship exists when application of a trans-
fer of assets penalty would deprive the individual
of medical care such that the individual's health
or life would be endangered; or of food, clothing,
shelter, or other necessities of life.
) An undue hardship does not exist if the
individual willingly transferred assets for the
purpose of qualifying for SoonerCare services
through the use of the undue hardship exemp-
tion.
()} Such determination should be referred
to OKDHS State Office for a decision.
(D) If the undue hardship exists because
the applicant was exploited, legal action must
be pursued to return the transferred assets to
the applicant before a hardship waiver will be
granted. Pursuing legal action means an APS
referral has been made to the district attorney's
office or a lawsuit has been filed and is being
pursued against the perpetrator.
() The individual is advised by a written notice
of a period of ineligibility due to transfer of assets,
a timely process for determining whether an undue
hardship waiver will be granted and a process for an
adverse determination appeal. The notice explains
the period of ineligibility for payment of ADvantage
program services and the continuance of eligibility
for other SoonerCare services.
(J)  The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
(K) Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
(L) The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for ADvantage program services
for a period of asset ineligibility.
(M)  Assets which are held by an individual with
another person or persons, whether held in joint ten-
ancy or tenancy in common or similar arrangement,
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and the individual's ownership or control of the as-
set is reduced or eliminated shall—be—is considered
a transfer. The exception to this rule is if ownership
of a joint account is divided according to the amount
contributed by each owner.
Q) Documentation must be provided to show
each co-owner's contribution;
(i) The funds contributed by the applicant or
SoonerCare member end up in an account owned
solely by the applicant or member.
(N) When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility
will be apportioned between the two institutionalized
spouses.
(5) Commensurate return. Commensurate return
for purposes of this Section is defined as actual money
payment or documentation of money spent on the mem-
ber's behalf; i.e., property taxes, medical debts, nursing
care expenses, etc., corresponding to the market value of
the transferred property. The definition does not include
personal services, labor or provision of rent-free shelter.
It also does not include a monetary value assigned and
projected for future payment either by cash or provision
of services. Any transfer of property within the five years
prior to application or during receipt of assistance must
be analyzed in regard to commensurate return as well as
determination of intent.

SUBCHAPTER 19. NURSING FACILITY
SERVICES

317:35-19-4. Medicaid recovery

(@) General overview. The Omnibus Budget Reconcilia-
tion Act of 1993 mandates the state to seek recovery against
the estate of certain Title X1X members who received medical
care on or after July 1, 1994, and who were 55 years of age or
older when the care was received. The payment of Title XIX
by the Oklahoma Health Care Authority (OHCA) on behalf of
amember who is an inpatient of a nursing facility, intermediate
care facility for the mentally retarded or other medical institu-
tion creates a debt to the Autherity OHCA subject to recovery
by legal action either in the form of a lien filed against the real
property of the member and/or a claim made against the estate
of the member. Only Title XIX received on or after July 1,
1994, will be subject to provisions of this part. Recovery for
payments made under Title XIX for nursing care is limited
by several factors, including the family composition at the
time the lien is imposed and/or at the time of the member's
death and by the creation of undue hardship at the time the
lien is imposed or the claim is made against the estate. [See
OAC 317:35-5-41{c}6)(H) 317:35-5-41.8(a)(3)(H) for con-
sideration of home property as a countable resource.] State
Supplemental Payments are not considered when determining
the countable income. The types of medical care for which
recovery can be sought include:
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(1)  nursing facility services,
(2)  home and community based services,
(3) related hospital services,
(4)  prescription drug services,
(5) physician services, and
(6) transportation services.
(b) Recovery through lien. The Oklahoma Health Care
Authority (OHCA) may file and enforce a lien, after notice
and opportunity for a hearing, (OKDHS will conduct hearings)
against the real property of a member who is an inpatient in a
nursing facility, ICF/MR or other medical institution in certain
instances.
(1) Exceptions tofiling a lien.
(A) Alien may not be filed on the home property if
the member's family includes:
(AQ) asurviving spouse residing in the home—or

(Bii) achild or children age 20 or less lawfully
residing in the home;-or ;
(Siii) adisabled child or children of any age law-
fully residing in the home; ; or
(Biv) abrother or sister of the member who has
an equity interest in the home and has been resid-
ing in the home for at least one year immediately
prior to the member's admission to the nursing
facility and who has continued to live there on a
continuous basis since that time.
(B) If an individual covered under an Oklahoma
Long-Term Care Partnership Program approved pol-
icy received benefits for which assets or resources
were disregarded as provided for in OAC 317:35-5-
41.9, the Oklahoma Health Care Authority will not
seek recovery from the individual for the amount of
assets or resources disregarded.
(2) Reasonable expectation to return home. A lien
may be filed only after it has been determined, after notice
and opportunity for a hearing, that the member cannot
reasonably be expected to be discharged and return to the
home. To return home means the member leaves the nurs-
ing facility and resides in the home on which the lien has
been placed for a period of at least 90 days without being
re-admitted as an inpatient to a facility providing nursing
care. Hospitalizations of short duration that do not include
convalescent care are not counted in the 90 day period.
Upon certification for Title XIX for nursing care, OKDHS
provides written notice to the member that a one-year
period of inpatient care shal—constitute constitutes a de-
termination by the OKDHS that there is no reasonable
expectation that the member will be discharged and return
home for a period of at least three months. The member
or the member's representative is asked to declare intent to
return home by signing the OKDHS Form 08MAOQ24E,
Acknowledgment of Intent to Return Home/Medicaid
Recovery Program ferm. Intent is defined here as a clear
statement of plans in addition to other evidence and/or
corroborative statements of others. Should the intent be to
return home, the member must be informed that a one-year
period of care at a nursing facility or facilities constitutes
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a determination that the member cannot reasonably be
expected to be discharged and return home. When this de-
termination has been made, the member receives a notice
and opportunity for hearing. This notification occurs prior
to filing of a lien. At the end of the 12-month period, a
lien may be filed against the member's real property unless
medical evidence is provided to support the feasibility of
his/her returning to the home within a reasonable period
of time (90 days). This 90-day period is allowed only if
sufficient medical evidence is presented with an actual
date for the return to the home.
(3)  Undue hardship waiver. When enforcing a lien or
a recovery from an estate [see (C) of this Section] would
create an undue hardship, a waiver may be granted. Undue
hardship exists when enforcing the lien would deprive
the individual of medical care such that the individual's
health or life would be endangered. Undue hardship exists
when application of the rule would deprive the individual
or family members who are financially dependent on
him/her for food, clothing, shelter, or other necessities
of life. Undue hardship does not exist, however, where
the individual or his/her family is merely inconvenienced
or where their life—style lifestyle is restricted because of
the lien or estate recovery being enforced. Decisions on
undue hardship waivers are made at OKDHS State Office,
Family Support Services Division, Health Related and
Medical Services Section. Upon applying for an undue
hardship waiver, an individual will receive written notice,
in atimely process, whether an undue hardship waiver will
be granted. If an undue hardship waiver is not granted, the
individual will receive written notice of the process under
which an adverse determination can be appealed. The
OHCA Legal Division staff will receive notification on all
undue hardship waiver decisions.
(4)  Filing the lien. After it has been determined that
the member cannot reasonably be expected to be dis-
charged from the nursing facility and return home and the
member has been given notice of the intent to file a lien
against the real property and an opportunity for a hearing
on the matter, a lien is filed by the Oklahoma Health Care
Authority, Third Party Liability Unit, for record against
the legal description of the real property in the office of
the county clerk of the county in which the property is lo-
cated. A copy of the lien is sent by OHCA to the member
or his/her representative by—certified—mail. The lien must
contain the following information:
(A) the name and mailing address of the mem-
ber, member's spouse, legal guardian, authorized
representative, or individual acting on behalf of the
member,
(B) the amount of Title XIX paid at the time of the
filing of the lien and a statement that the lien amount
will continue to increase by any amounts paid there-
after for XIX on the member's behalf,
(C) the date the member began receiving compen-
sated inpatient care at a nursing facility or nursing
facilities, intermediate care facility for the mentally
retarded or other medical institution,
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(D) thelegal description of the real property against
which the lien will be recorded, and
(E) the address of the Oklahoma Health Care Au-
thority.
(5) Enforcing the lien. The lien filed by the OHCA for
Title XIX correctly received may be enforced before or af-
ter the death of the member. But it may be enforced only:
(A) after the death of the surviving spouse of the
member or until such time as the surviving spouse
abandons the homestead to reside elsewhere;
(B) whenthere is no child of the member, natural or
adopted, who is 20 years of age or less residing in the
home;
(C) whenthere is no adult child of the member, nat-
ural or adopted, who is blind or disabled as defined in,
OAC 317:35-1-2 residing in the home;
(D)  when no brother or sister of the member is law-
fully residing in the home, who has resided there for
at least one year immediately before the date of the
member's admission to the nursing facility, and has
resided there on a continuous basis since that time;
and
(E) when no son or daughter of the member is law-
fully residing in the home who has resided there for
at least two years immediately before the date of the
member's admission to the nursing facility, and es-
tablishes to the satisfaction of the OKDHS that he or
she provided care to the member which permitted the
member to reside at home rather than in an institution
and has resided there on continuous basis since that
time.
(6) Dissolving the lien. The lien remains on the
property even after transfer of title by conveyance, sale,
succession, inheritance or will unless one of the following
events occur:
(A) Thelien is satisfied. The member or member's
representative may discharge the lien at any time
by paying the amount of lien to the OHCA. Should
the payment of the debt secured by the lien be made
to the county office, the payment is forwarded to
OHCA/Third Party Liability, so that the lien can be
released within 50 days. After that time, the member
or the member's representative may request in writ-
ing that it be done. This request must describe the
lien and the property with reasonable certainty. By
statute, a fine may be levied against the lien holder if
it is not released in a timely manner.
(B) The member leaves the nursing facility and
resides in a property to which the lien is attached, for
a period of more than 90 days without being re-admit-
ted to a facility providing nursing care, even though
there may have been no reasonable expectation that
this would occur. If the member is re-admitted to a
nursing facility during this period, and does return
to his/her home after being released, another 90 days
must be completed before the lien can be dissolved.
(7) Capital resources. Rules on the determina-
tion of capital resources for individuals related to the
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317:35-19-20.

aged, blind, or disabled (See OAC 317:35-5-41 through
317:35-5-41.7) apply to the proceeds received for the
property in excess of the amount of the lien after the lien is
satisfied.

Recovery Frem-Estates from estates.
(1)  Ifthe member was age 55 or older when the nursing
care was received, adjustment or recovery may be made
only after the death of the individual's spouse, if any, and
at a time when there are no surviving children age 20 or
less and no surviving disabled children of any age living
in the home. Oklahoma Statutes contain stringent time
frames concerning when and how claims against an estate
in probate are filed and paid. Therefore, timely updating
of computer input forms indicating the death of the mem-
ber is crucial to insure the OHCA's ability to file timely
against the estate.
(2)  The estate consists of all real and personal property
and other assets included in member's estate as defined
by Title 58 of the Oklahoma Statutes. Although county
staff ordinarily will not be responsible for inventorying or
assessing the estate, assets and property that are not con-
sidered in determining eligibility should be documented in
the case record.
(3)  After updating of computer input form indicating
member's death, a computer generated report is sent to
OHCA/Third Party Liability (TPL). This report will serve
as notification to OHCA/TPL to initiate estate recovery.
(4)  Undue hardship waivers may be granted for estate
recovery as provided in (b)(3) of the Section.
(5) Ifanindividual covered under an Oklahoma Long-
Term Care Partnership Program approved policy received
benefits for which assets or resources were disregarded as
provided for in OAC 317:35-5-41.9, the Oklahoma Health
Care Authority will not seek recovery from the individ-
ual's estate for the amount of assets or resources disre-

garded.

Determining financial eligibility of
categorically needy individuals
Financial eligibility for NF medical care is determined as

follows:
(1) Financial eligibility/categorically related to
AFDC.
(A) In determining income for the individual re-

lated to AFDC, all family income is considered. The
"family", for purposes of determining need, includes
the following persons if living together (or if living
apart but there has been no break in the family rela-
tionship):
(i) spouse; and
(i) parent(s) and minor children of their own.
()] For adults, to be categorically needy,
the net income must be less than the categori-
cally needy standard as shown on the OKDHS
Appendix C-1, Schedule X.
(m For individuals under 19, to be categor-
ically needy, the net income must be equal to
or less than the categorically needy standard as
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shown on the OKDHS Appendix C-1, Schedule
I A
(B) Individuals related to AFDC but not receiving
a money payment are not entitled to one-half income
disregard following the earned income deduction.
(2) Financial eligibility/categorically related to
ABD. In determining income and resources for the indi-
vidual related to ABD, the "family" includes the individual
and spouse, if any. If an individual and spouse cease to
live together for reasons other than institutionalization,
income and resources are considered available to each
other through the month in which they are separated. Mu-
tual consideration ceases with the month after the month
in which the separation occurs. Any amounts which are
actually contributed to the spouse after the mutual con-
sideration has ended are considered. If the individual
and spouse cease to live together because of the individ-
ual entering a nursing facility, see paragraph (3) of OAC
317:35-19-21 to determine financial eligibility.
(A) The categorically needy standard on OKDHS
Appendix C-1, Schedule V1., is applicable for indi-
viduals related to ABD. If the individual is in an NF
and has received services for 30 days or longer, the
categorically needy standard in OKDHS Appendix
C-1, Schedule VIII. B.1., is used. If the individual
leaves the facility prior to the 30 days, or does not
require services past the 30 days, the categorically
needy standard in OKDHS Appendix C-1, Schedule
VI., is used. The rules on determination of income
and resources are applicable only when an individual
has entered a NF and is likely to remain under care
for 30 consecutive days. The 30-day requirement is
considered to have been met even if it is interrupted
by a hospital stay or the individual is deceased before
the 30-day period ends.
(B) An individual who is a patient in an extended
care facility may have SSI continued for a three month
period if he/she meets conditions described in Sub-
chapter 5 of this Chapter. The continuation of the
payments is intended for use of the member and does
not affect the vendor payment. If the institutional stay
exceeds the three month period, SSI will make the
appropriate change.
(3) Transfer of capital resources on or before Au-
gust 10, 1993. Individuals who have transferred capital
resources on or before August 10, 1993 and applying for or
receiving NF, ICF/MR, or receiving HCBW/MR services
are subject to penalty if the individual, the individual's
spouse, the guardian, or legal representative of the individ-
ual or individual's spouse, disposes of resources for less
than fair market value during the 30 months immediately
prior to eligibility for SoonerCare if the individual is eligi-
ble at institutionalization. If the individual is not eligible
for SoonerCare at institutionalization, the individual is
subject to penalty if a resource was transferred during the
30 months immediately prior to the date of application
for SoonerCare. Any subsequent transfer is also subject
to this policy. When there have been multiple transfers of
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resources without commensurate return, all transferred
resources are added together to determine the penalty
period. The penalty consists of a period of ineligibility
(whole number of months) determined by dividing the
total uncompensated value of the resource by the average
monthly cost ($2,000) to a private patient in a nursing
facility in Oklahoma. The penalty period begins with
the month the resource or resources were first transferred
and cannot exceed 30 months. Uncompensated value is
defined as the difference between the equity value and the
amount received for the resource.
(A)  However, the penalty would not apply if:
0] The transfer was prior to July 1, 1988.
(i) The title to the individual's home was trans-
ferred to:
()] the spouse;
(m the individual's child under age 21 or
who is blind or totally disabled;
(1) asibling who has equity interest in the
home and resided in the home for at least one
year prior to the individual's admission to the
nursing facility; or
(IV)  the individual's son or daughter who
resided in the home and provided care for at
least two years prior to the individual's admis-
sion to the nursing facility.
(iii)  The individual can show satisfactorily that
the intent was to dispose of resources at fair market
value or that the transfer was for a purpose other
than eligibility.
(iv)  The transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's resource allowance.
(V) The resource was transferred to the individ-
ual's minor child who is blind or totally disabled.
(vi)  The resource was transferred to the spouse
(either community or institutionalized) or to an-
other person for the sole benefit of the spouse if the
resources are not subsequently transferred to still
another person for less than fair market value.
(vii)  The denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office for a decision.
(B) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
of NF and the continuance of eligibility for other
SoonerCare services.
(C) The penalty period can be ended by either the
resource being restored or commensurate return being
made to the individual.
(D) Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored resource or the amount of com-
mensurate return.
(E) The restoration or commensurate return will
not entitle the member to benefits for the period
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of time that the resource remained transferred.
An applicant cannot be certified for NF, ICF/MR
HCEBWS/MR HCBW/MR, or ADvantage waiver
services for a period of resource ineligibility.
(4) Transfer of assets on or after August 11, 1993 but
before February 8, 2006. An institutionalized individual,
an institutionalized individual's spouse, the guardian or
legal representative of the individual or individual's spouse
who disposes of assets on or after August 11, 1993 but be-
fore February 8, 2006 for less than fair market value on or
after the look-back date specified in (A) of this paragraph
subjects the individual to a penalty period for the disposal
of such assets.
(A) For an institutionalized individual, the
look-back date is 36 months before the first day
the individual is both institutionalized and has applied
for medical assistance. However, in the case of pay-
ments from a trust or portions of a trust that are treated
as transfers of assets, the look back date is 60 months.
(B)  For purposes of this paragraph, an "institution-
alized" individual is one who is residing in an NF.
(C) The penalty period begins the first day of the
first month during which assets have been transferred
and which does not occur in any other period of ineli-
gibility due to an asset transfer. When there have been
multiple transfers, all transferred assets are added
together to determine the penalty.
(D) The penalty period consists of a period of in-
eligibility (whole number of months) determined by
dividing the total uncompensated value of the asset by
the average monthly cost ($2,000) to a private patient
in a nursing facility in Oklahoma. In this calculation,
any partial month is dropped. There is no limit to
the length of the penalty period for these transfers.
Uncompensated value is defined as the difference
between the fair market value at the time of transfer
less encumbrances and the amount received for the
resource.
(E) Assets are defined as all income and resources
of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
such individual's spouse is entitled to but does not
receive because of action:
(i by the individual or such individual's
spouse;
(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or
(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.
(F) A penalty would not apply if:
(i) the title to the individual's home was trans-
ferred to:
()] the spouse;
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()} the individual's child under age 21 or
who is blind or totally disabled as determined
by Social Security;
(1 asibling who has equity interest in the
home and resided in the home for at least one
year immediately prior to the institutionaliza-
tion of the individual; or
(IV)  the individual's son or daughter who
resided in the home and provided care for at
least two years immediately prior to the indi-
vidual's institutionalization.
(i) the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. Inorder to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purposes of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer.
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance.
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
by Social Security. The transfer may be to a trust
established for the benefit of the individual's child.
(V) the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to still
another person for less than fair market value.
(vi)  theassetistransferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
(vii)  the denial would result in undue hardship.
Such determination should be referred to OKDHS
State Office for a decision.
(G) Theindividual is advised by a written notice of
a period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment
of NF and the continuance of eligibility for other
SoonerCare services.
(H) The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
() Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
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(J)  The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for nursing care services for a
period of asset ineligibility.
(K)  Assets which are held by an individual with an-
other person or persons, whether held in joint tenancy
or tenancy in common or similar arrangement, and
the individual's ownership or control of the asset is
reduced or eliminated shalH-be-is considered a transfer.
(L) When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility
will be apportioned between the two institutionalized
Spouses.

Transfer of assets on or after February 8, 2006.

An institutionalized individual, an institutionalized in-
dividual's spouse, the guardian or legal representative
of the individual or individual's spouse who disposes of
assets on or after February 8, 2006 for less than fair market
value on or after the look-back date specified in (A) of this
paragraph subjects the individual to a penalty period for
the disposal of such assets.

(A) For an institutionalized individual, the
look-back date is 60 months before the first day
the individual is both institutionalized and has applied
for medical assistance. However, individuals that
have purchased an Oklahoma Long-Term Care Part-
nership Program approved policy may be completely
or partially exempted from this Section depending on
the monetary extent of the insurance benefits paid.

(B)  For purposes of this paragraph, an "institution-

alized" individual is one who is residing in an NF.

(C) The penalty period will begin with the later of:
0] the first day of a month during which as-
sets have been transferred for less than fair market
value; or
(i) the date on which the individual is:

()] eligible for medical assistance; of and
(m receiving institutional level of care
services that, were it not for the imposition of
the penalty period, would be covered by Soon-
erCare.

(D) The penalty period:

(i) cannot begin until the expiration of any ex-
isting period of ineligibility;

(i) will not be interrupted or temporarily sus-
pended once it is imposed;

(iii)  When there have been multiple transfers,
all transferred assets are added together to deter-
mine the penalty.

(E) The penalty period consists of a period of

ineligibility determined by dividing the total uncom-

pensated value of the asset by the average cost to

a private patient in a nursing facility in Oklahoma

shown on OKDHS Appendix C-1. Inthis calculation,
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the penalty must include a partial month disquali-
fication based upon the relationship between that
fractional amount and the average cost to a private
patient in a nursing facility in Oklahoma. There is

no

limit to the length of the penalty period for these

transfers. Uncompensated value is defined as the
difference between the fair market value at the time of
transfer less encumbrances and the amount received
for the resource.

(F)

Assets are defined as all income and resources

of the individual and the individual's spouse, includ-
ing any income or resources which the individual or
such individual's spouse is entitled to but does not
receive because of action:

0] by the individual or such individual's
Spouse;

(i) by a person, including a court or adminis-
trative body, with legal authority to act in place of
or on behalf of the individual or such individual's
spouse; or

(iii) by any person, including any court or ad-
ministrative body acting at the direction or upon
the request of the individual or such individual's
spouse.

(G) Special Situations.
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0] Separate Maintenance or Divorce.
()] There shall be presumed to be a trans-
fer of assets if an applicant or member receives
less than half of the couple’s resources pursuant
to a Decree of Separate Maintenance or a De-
cree of Divorce.
) There shall be presumed to be a trans-
fer of assets if the income is reduced to an
amount lower than the individual's own in-
come plus half of the joint income. The transfer
penalty shall be calculated monthly.
(1 Assets which were exempt lose the
exempt character when not retained by the ap-
plicant or member in the divorce or separate
maintenance. These assets, if received by the
other spouse, are counted when determining the
penalty.
(IV)  Theapplicant or member may rebut the
presumption of transfer by showing compelling
evidence that the uneven division of income or
resources was the result of factors unrelated to
SoonerCare eligibility.

(i) Inheritance from a spouse.
()] Oklahoma law provides that a surviv-
ing spouse is entitled to a minimum portion of a
deceased spouse's probate estate. The amount
depends on several factors.
(m It is considered a transfer if the de-
ceased spouse's will places all, or some, of the
statutory share the applicant or member is en-
titled to receive in a trust which the applicant
or member does not have unfettered access to
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or leaves less than the statutory amount to the
applicant or member, who does not then elect to
receive the statutory share in probate proceed-
ings.

(H) A penalty would not apply if:

(i) the title to the individual's home was trans-
ferred to:

()] the spouse;

) the individual's child under age 21 or

who is blind or totally disabled as determined

by Social Security;

(1) asibling who has equity interest in the

home and resided in the home for at least one

year immediately prior to the institutionaliza-

tion of the individual; or

(IV)  the individual's son or daughter who

resided in the home and provided care for at

least two years immediately prior to the indi-

vidual's institutionalization.
(i) the individual can show satisfactorily that
the intent was to dispose of assets at fair market
value or that the transfer was exclusively for a pur-
pose other than eligibility. It is presumed that any
transfer of assets made for less than fair market
value was made in order to qualify the individual
for SoonerCare. Inorder to rebut this presumption,
the individual must present compelling evidence
that a transfer was made for reasons other than to
qualify for SoonerCare. It is not sufficient for an
individual to claim that assets were transferred
solely for the purposes of allowing another to have
them with ostensibly no thought of SoonerCare if
the individual qualifies for SoonerCare as a result
of the transfer.
(iii)  the transfer was to the community spouse
or to another person for the sole benefit of the
community spouse in an amount equal to the com-
munity spouse's asset allowance. "Sole benefit"
means that the amount transferred will be used for
the benefit of the community spouse during his or
her expected life.
(iv)  the asset was transferred to the individual's
child who is blind or totally disabled as determined
by Social Security. The transfer may be to a trust
established for the benefit of the individual's child.
(v) the asset was transferred to or from the
spouse (either community or institutionalized) or
to another person for the sole benefit of the spouse
if the assets are not subsequently transferred to
still another person for less than fair market value.
"Sole benefit" means that the amount transferred
will be used for the benefit of the spouse (either
community or institutionalized) during his or her
expected life.
(vi)  theassetis transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
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(vii)  the denial would result in undue hardship.
Undue hardship exists when application of a trans-
fer of assets penalty would deprive the individual
of medical care such that the individual's health
or life would be endangered; or of food, clothing,
shelter, or other necessities of life.
0] An undue hardship does not exist if the
individual willingly transferred assets for the
purpose of qualifying for SoonerCare services
through the use of the undue hardship exemp-
tion.
()] Such determination should be referred
to OKDHS State Office for a decision.
) If the undue hardship exists because
the applicant was exploited, legal action must
be pursued to return the transferred assets to
the applicant before a hardship waiver will be
granted. Pursuing legal action means an APS
referral has been made to the district attorney's
office or a lawsuit has been filed and is being
pursued against the perpetrator.
()  The individual is advised by a written notice
of a period of ineligibility due to transfer of assets,
a timely process for determining whether an undue
hardship waiver will be granted and a process for an
adverse determination appeal. The notice explains
the period of ineligibility for payment of NF and the
continuance of eligibility for other SoonerCare ser-
vices.
(J)  The penalty period can be ended by either all
assets being restored or commensurate return being
made to the individual.
(K) Once the restoration or commensurate return
is made, eligibility is redetermined considering the
value of the restored asset or the amount of commen-
surate return.
(L) The restoration or commensurate return will
not entitle the member to benefits for the period of
time that the asset remained transferred. An applicant
cannot be certified for nursing care services for a
period of asset ineligibility.
(M)  Assets which are held by an individual with
another person or persons, whether held in joint ten-
ancy or tenancy in common or similar arrangement,
and the individual's ownership or control of the as-
set is reduced or eliminated shall—be—is considered
a transfer. The exception to this rule is if ownership
of a joint account is divided according to the amount
contributed by each owner.
0] Documentation must be provided to show
each co-owner's contribution;
(i) The funds contributed by the applicant or
SoonerCare member end up in an account owned
solely by the applicant or member.
(N)  When a transfer of assets by the spouse of an
individual results in a period of ineligibility and the
spouse who made such transfer subsequently be-
comes institutionalized, the period of ineligibility

Oklahoma Register (Volume 25, Number 12)

will be apportioned between the two institutionalized

Spouses.
(6) Commensurate return. Commensurate return
for purposes of this Section is defined as actual money
payment or documentation of money spent on the mem-
ber's behalf; i.e., property taxes, medical debts, nursing
care expenses, etc., corresponding to the market value of
the transferred property. The definition does not include
personal services, labor or provision of rent-free shelter.
It also does not include a monetary value assigned and
projected for future payment either by cash or provision
of services. Any transfer of property within the five years
prior to application or during receipt of assistance must
be analyzed in regard to commensurate return as well as
determination of intent.

[OAR Docket #08-220; filed 2-8-08]
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AUTHORITY:
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ANALYSIS:

SoonerCare eligibility rules for adults are revised to exempt the $90
Veterans Affairs (VA) pension received by certain SoonerCare members who
are residing in a nursing facility. Under Section 8003 of Public Law 1001-508,
VA may reduce the pension of a veteran or their surviving spouse if the veteran
does not have dependents, lives in a SoonerCare approved facility, and is a
SoonerCare member. Current SoonerCare rules state that the $90 pension
is allowed as the individual's monthly maintenance standard; the standard
for most SoonerCare nursing facility members is $50 per month. OHCA has
recently received clarification from CMS that the $90 VA pension is to be
excluded when determining the member's share of the nursing facility vendor
payment; therefore, the member will be entitled to the $90 reduced VA pension
as well as the $50 nursing facility maintenance standard. Rule revisions are
needed to comply with federal regulations. Other revisions are incorporated
due to superseding emergency rules previously approved by the Governor in
APA WF 07-57.

CONTACT PERSON:
Joanne Terlizzi at (405)522-7272

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED UPON APPROVAL
BY THE GOVERNOR AS SET FORTH IN 75 O.S,,
SECTION 253(D), AND EFFECTIVE UPON APPROVAL
BY GOVERNOR OR FEBRUARY 1, 2008, WHICHEVER
ISLATER:

SUBCHAPTER 5. ELIGIBILITY AND
COUNTABLE INCOME

PART 5. COUNTABLE INCOME AND

RESOURCES
317:35-5-42. Determination of countable income for
individuals categorically related to aged,
blind and disabled
(@) General. The term income is defined as that gross gain

or gross recurrent benefit which is derived from labor, busi-
ness, property, retirement and other benefits, and many other
forms which can be counted on as currently available for use
on a regular basis. When an individual's income is reduced due
to recoupment of an overpayment or garnishment, the gross
amount before the recoupment or garnishment is counted as
income.
(1)  If it appears the applicant or recipient SoonerCare
member is eligible for any type of income (excluding SSI)
or resources, he/she must be notified in writing by the
Agency of his/her potential eligibility. The notice must
contain the information that failure to file for and take all
appropriate steps to obtain such benefit within 30 days
from the date of the notice will result in a determination of
ineligibility.
(2) If ahusband and wife are living in their own home,
the couple's total income and/or resource is divided
equally between the two cases. If they both enter a nursing
facility, their income and resources are considered sepa-
rately.
(3) If only one spouse in a couple is eligible and the
couple ceases to live together, consider only the income
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and resources of the ineligible spouse that are actually
contributed to the eligible spouse beginning with the
month after the month which they ceased to live together.
(4) In calculating monthly income, cents are included
in the computation until the monthly amount of each in-
dividual's source of income has been established. When
the monthly amount of each income source has been es-
tablished, cents are rounded to the nearest dollar (14 -
49¢ is rounded down, and 50¢ - 99¢ is rounded up). For
example, an individual's weekly earnings of $99.90 are
multiplied by 4.3 and the cents rounded to the nearest dol-
lar ($99.90 x 4.3 = $429.57 rounds to $430). See rounding
procedures in OAC 340:65-3-4 when using BENDEX to
verify OASDI benefits.

(b) Income disregards. In determining need, the following

are not considered as income:

(1)  The coupon allotment under the Food Stamp Act of
1977,
(2)  Anypayment received under Title 11 of the Uniform

Relocation Assistance and Real Property Acquisition Poli-
cies Act of 1970;
(3)  Educational grants (excluding work study), schol-
arships, etc., that are contingent upon the student regularly
attending school. The student's classification (graduate or
undergraduate) is not a factor;
(4) Loans (regardless of use) if a bona fide debt or
obligation to pay can be established. Criteria to establish
aloan as bona fide includes:
(A) an An acknowledgment of obligation to repay
or evidence that the loan was from an individual or
financial institution in the loan business. H-theloan
was—o ',' persans)—netin-the Iea_l b_u5| tess—the
b;g'.'lg“e' s ael;neiwledg;ne o glbl'gat,'g' t.gf.'e'a.%

bona—fide: If the loan agreement is not written, an
OKDHS Form—Adm-103; Loan Verification form;
should be completed by the borrower attesting that the
loan is bona fide and signed by the lender verifying
the date and amount of loan. When copies of written
agreements or OKDHS Loan Verification form Form
Adm-103 are not available, detailed case documen-
tation must include information that the loan is bona
fide and how the debt amount and date of receipt was
verified: .
(B) If the loan was from a person(s) not in the loan
business, the borrower's acknowledgment of obliga-
tion to repay (with or without interest) and the lender's
verification of the loan are required to indicate that the
loan is bona fide.
(C) Proceeds of a loan secured by an exempt asset
are not an asset;

(5)  One-third of child support payments received on

behalf of the disabled minor child,;

(6) Indian payments (including judgement funds or

funds held in trust) distributed per capita by the Secretary

of the Interior (BIA) or distributed per capita by the tribe

subject to approval by the Secretary of the Interior. Also,
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any interest or investment income accrued on such funds
while held in trust or any purchases made with judgement
funds, trust funds, interest or investment income accrued
on such funds. Any income from mineral leases, from
tribal business investments, etc., as long as the payments
are made per capita. For purposes of this Subchapter, per
capita is defined as each tribal member receiving an equal
amount. However, any interest or income derived from the
principal or produced by purchases made with funds after
distribution is considered as any other income;

(7)  Special allowance for school expenses made avail-
able upon petition (in writing) for funds held in trust for
the student;

(8)  Title Il benefits from State and Community Pro-
grams on Aging;

(9) Payment for supportive services or reimbursement
of out-of-pocket expenses made to individual volunteers
serving as foster grandparents, senior health aides, or
senior companions, and to persons serving in the Service
Corps of Retired Executives (SCORE) and Active Corps
of Executives (ACE);

(10) Payments to volunteers under the Domestic Vol-
unteer Services Act of 1973 (VISTA), unless the gross
amount of VISTA payments equals or exceeds the state or
federal minimum wage, whichever is greater;

(11) The value of supplemental food assistance received
under the Child Nutrition Act or the special food service
program for children under the national School Lunch
Act;

(12) Any portion of payments made under the Alaska
Native Claims Settlement Act to an Alaska Native which
are exempt from taxation under the Settlement Act;

(13) Reimbursements from an employer for out-of-
pocket expenditures and allowances for travel or training
to the extent the funds are used for expenses directly re-
lated to such travel or training and uniform allowance if
the uniform is uniquely identified with company names or
logo;

(14) Assistance or services from the Vocational Reha-
bilitation program such as transportation expenses to a
rehabilitation center, extra clothing, lunches, grooming
needed for a training program and any other such comple-
mentary payments;

(15) Experimental Housing Allowance Program
(EHAP) payments made under Annual Contributions
Contracts entered into prior to January 1, 1975, under
Section 23 of the U.S. Housing Act of 1937, as amended,;
(16) Payments made by a public or private non-profit
child care agency for a child placed in foster care or subsi-
dized adoption;

(17) Governmental rental or housing subsidies by gov-
ernmental agencies, e.g., HUD (received in-kind or in
cash) for rent, mortgage payments or utilities;

(18) LIHEAP payments for energy assistance and
payments for emergency situations under Emergency
Assistance to Needy Families with Children;
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(19) Payments made from the Agent Orange Settlement
Fund or any other fund established pursuant to the settle-
ment in the In Re Agent Orange product liability litigation,
M.D.L. No. 381 (E.D.N.Y.);
(20) Payments made from the Radiation Exposure
Compensation Trust Fund as compensation for injuries
or deaths resulting from the exposure to radiation from
nuclear testing and uranium mining;
(21) Federal major disaster and emergency assistance
provided under the Disaster Relief Act of 1974, and
comparable disaster assistance provided by States, local
governments and disaster assistance organizations;
(22) Income of a sponsor to the sponsored eligible alien;
(23) The BIA frequently puts an individual's trust funds
in an Individual Indian Money (I1IM) account. To de-
termine the availability of funds held in trust in an 1IM
account, the seeial worker must contact the BIA in writ-
ing and ascertain if the funds, in total or any portion, are
available to the individual. If any portion of the funds
is disbursed to the individual ehent member, guardian
or conservator, such funds are considered as available
income. If the BIA determines the funds are not available,
they are not considered in determining eligibility. Funds
held in trust by the BIA and not disbursed are considered
unavailable.
(A) In some instances, BIA may determine the
account is unavailable; however, they release a certain
amount of funds each month to the individual. In this
instance the monthly disbursement is considered as
unearned income.
(B) When the BIA has stated the account is un-
available and the account does not have a monthly
disbursement plan, but a review reveals a recent his-
tory of disbursements to the individual elient member,
guardian or conservator, these disbursements must be
resolved with the BIA. These disbursements indicate
all or a portion of the account may be available to the
individual ehent member, guardian or conservator.
When the county office is unable to resolve the situ-
ation with the BIA, the county submits a referral to
the appropriate section in OKDHS Family Support
Services Division (FSSD). The referral must include
specific details of the situation, including the county's
efforts to resolve the situation with the BIA. If FSSD
cannot make a determination, a legal decision re-
garding availability will be obtained by FSSD, and
then forwarded to the county office by FSSD. When
areferral is sent to FSSD, the funds are considered as
unavailable with a legal impediment until the county
is notified otherwise.
(C) At each reapplication or redetermination, the
social worker is to contact BIA to obtain informa-
tion regarding any changes as to the availability of
the funds and any information regarding modifica-
tions to the 1M account. Information regarding prior
disbursements is also obtained at this time. All of
this information is reviewed for the previous six or
twelve-month period, or since the last contact if the

March 3, 2008



Emergency Adoptions

contact was within the last certification or redetermi-
nation period.
(D) When disbursements have been made, the
worker determines whether such disbursements were
made to the elient member or to a third party vendor
in payment for goods or services. Payments made
directly from the BIA to vendors are not considered
as income to the elient member. Workers should
obtain documentation to verify services rendered and
payment made by BIA.
(E)  Amounts disbursed directly to the ehients mem-
bers are counted as non-recurring lump sum payments
in the month received. Some trusts generate income
on a regular basis and the income is sent to the ben-
eficiary. In those instances, the income is treated as
unearned income in the month received,
(24) Income up to $2,000 per year received by individual
Indians, which are derived from leases or other uses of in-
dividually-owned trust or restricted lands;
(25) Income that is set aside under an approved Plan
for Achieving Self-Support for Blind or Disabled People
(PASS). The Social Security Administration approves
the plan, the amount of income excluded and the period
of time approved. A plan can be approved for an initial
period of 18 months. The plan may be extended for an ad-
ditional 18 months if needed, and an additional 12 months
(total 48 months) when the objective involves a lengthy
educational or training program;
(26) Payments made to individuals because of their
status as victims of Nazi persecution (PL 103-286);
(27) Payments received under the Civil Liberties Act of
1988. These payments are to be made to individuals of
Japanese ancestry who were detained in interment intern-
ment camps during World War 11; and
(28) Payments received as a result of participation in a
class action lawsuit entitled "Factor VIII or IX Concen-
trate Blood Products Litigation". These payments are
made to hemophilia patients who are infected with HIV.
However, if the payments are placed in an interest-bearing
account, or some other investment medium that produces
income, the income generated by the account may be
countable as income to the individual-;
(29) Payments made to certain Vietnam veterans' chil-
dren with spina bifida (PL 104-204);
(30) Payments made to certain Korea service veterans'
children with spina bifida (PL 108-183); and
(31) Payments made to the children of women Vietnam
veterans who suffer from certain birth defects (PL 106-
419).
(c) Determination of income. The elient member is re-
sponsible for reporting information regarding all sources of
available income. This information is verified and used by the
worker in determining eligibility.
(1)  Gross income is listed for purposes of determining
eligibility. It may be derived from many sources, and
some items may be automatically disregarded by the com-
puter when so provided by state or federal law.
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(2) Ifachient member is determined to be categorically
needy and is also an SSI recipient, any change in countable
income, (see OAC 317:35-5-42(d)(3) to determine count-
able income) will not affect receipt of medical assistance
and amount of State Supplemental Payment (SSP) as long
as the amount does not cause SSI ineligibility. Income
which will be considered by SSI in the retrospective cycle
is documented in the case with computer update at the
time that SSI makes the change (in order not to penalize
the elient member twice). If the SSI change is not timely,
the worker updates the computer using the appropriate
date as if it had been timely. If the receipt of the income
causes SSI ineligibility, the income is considered imme-
diately with proper action taken to reduce or close the
medical assistance and SSP case. Any SSI overpayment
caused by SSA not making timely changes will result in
recovery by SSI in the future. When the worker becomes
aware of income changes which will affect SSI eligibility
or payment amount, the information is to be shared with
the SSA office.
(3) Some of the more common income sources to be
considered in determining eligibility are as follows:
(A) Retirement and disability benefits. These
include but are not limited to OASDI, VA, Railroad
Retirement, SSI, and unemployment benefits. Fed-
eral and State benefits are considered for the month
they are intended when determining eligibility.
0] Verifying and documenting the receipt
of the benefit and the current benefit amount are
achieved by:
() seeing the e¢lients member's award let-
ter or warrant;
) obtaining a signed statement from the
individual who cashed the warrant; or
(1) byusing BENDEX and SDX.
(i) Determination of OASDI benefits to be
considered (disregarding COLA's) for former
State Supplemental recipients who are reapplying
for medical benefits under the Pickle Amendment
must be computed according to OKDHS Appendix
C-2-A.
(iii)  The Veterans Administration allows their
recipients the opportunity to request a reimburse-
ment for medical expenses not covered by Med-
icaid-SoonerCare. If a recipient is eligible for the
readjustment payment, it is paid in a lump sum for
the entire past year. This reimbursement is disre-
garded as income and a resource in the month it
is received; however, any amount retained in the
month following receipt is considered a resource.
(iv)  Government financial assistance in the
form of VA Aid and Attendance or Champus pay-
ments is considered as follows:
0] Nursing facility care. VA Aid and
Attendance or Champus payment whether paid
directly to the elient member or to the facility,
are considered as third party resources and do
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not affect the income eligibility or the vendor
payment of the elienrt member.
(m Own home care. The actual amount
of VA Aid and Attendance payment paid for an
attendant in the home is disregarded as income.
In all instances, the amount of VA Aid and At-
tendance is shown on the computer form.
(v)  Veterans or their surviving spouse who
receive a VA pension may have their pension re-
duced to $90 by the VA if the veteran does not have
dependents, is Medicaid SoonerCare eligible, and
is residing in a nursing facility that is approved un-
der Medicaid SoonerCare. Section 8003 of Public
Law 101-508 allows these veterans' pensions to be
reduced to $90 per month. None of the $90 may be
used in computing any vendor payment or spend-
down. The—$90-payment-becomes—the—menthly
malntenance—standard—fortheveteran. In these
instances, the nursing home resident is entitled to
the $90 reduced VA pension as well as the regular
nursing facility maintenance standard. Any ven-
dor payment or spenddown will be computed by
using other income minus the monthly nursing fa-
cility maintenance standard minus any applicable
medical deduction(s). Veterans or their surviv-
ing spouse who meet these conditions will have
their VA benefits reduced the month following the
month of admission to a Medicaid SoonerCare
approved nursing facility.
(B) SSI benefits. SSI benefits may be continued
up to three months for a recipient who enters a pub-
lic medical or psychiatric institution, a Medicaid
SoonerCare approved hospital, extended care facility,
intermediate care facility for the mentally retarded or
nursing facility. To be eligible for the continuation of
benefits, the SSI recipient must have a physician's cer-
tification that the institutionalization is not expected
to exceed three months and there must be a need to
maintain and provide expenses for the home. These
continued payments are intended for the use of the
recipient and do not affect the vendor payment.
(C) Lumpsum payments.
Q) Any income received in a lump sum (with
the exception of SSI lump sum) covering a period
of more than one month, whether received on a
recurring or nonrecurring basis, is considered as
income in the month it is received. Any amount
from any lump sum source, including SSI (with
the exception of dedicated bank accounts for dis-
abled/blind children under age 18), retained on the
first day of the next month is considered as a re-
source. Such lump sum payments may include, but
are not limited to, accumulation of wages, retroac-
tive OASDI, VA benefits, Workers' Compensation,
bonus lease payments and annual rentals from land
and/or minerals.
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(i) Lump sum payments used to establish
dedicated bank accounts by representative pay-
ees in order to receive and maintain retroactive
SSI benefits for disabled/blind children under age
18 are excluded as income. The interest income
generated from dedicated bank accounts is also
excluded. The dedicated bank account consisting
of the retroactive SSI lump sum payment and accu-
mulated interest is excluded as a resource in both
the month received and any subsequent months.
(iii) A life insurance death benefit received by
an individual while living is considered as income
in the month received and as a resource in the fol-
lowing months to the extent it is available.
(iv)  Changing a resource from one form to an-
other, such as converting personal property to cash,
is not considered a lump sum payment.
(D) Income from capital resources and rental
property. Income from capital resources can be de-
rived from rental of a house, rental from land (cash or
crop rent), leasing of minerals, life estate, homestead
rights or interest.
(i) If royalty income is received monthly but
in irregular amounts, an average based on the pre-
vious six months' royalty income is computed and
used to determine income eligibility. Exception:
At any time that the county becomes aware of and
can establish a trend showing a dramatic increase
or decrease in royalty income, the previous two
month's royalty income is averaged to compute
countable monthly income.
(i) Rental income may be treated as earned in-
come when the individual participates in the man-
agement of a trade or business or invests his/her
own labor in producing the income. The individ-
ual's federal income tax return will verify whether
or not the income is from self-employment. Other-
wise, income received from rent property is treated
as unearned income.
(ili)  When property rental is handled by a
leasing agent who collects the rent and deducts a
management fee, only the rent actually received by
the elient member is considered as income.
(E) Earned income/self-employment. The term
"earned income" includes income in cash earned by
an individual through the receipt of wages, salary,
commission or profit from activities in which he/she
is engaged as a self-employed individual or as an
employee. See subparagraph (G) of this paragraph
for earnings received in fluctuating amounts. "Earned
Income” is also defined to include in-kind benefits
received by an employee from an employer in lieu of
wages or in conjunction with wages. Such benefits
received in-kind are considered as earned income
only when the employee/employer relationship has
been established. The cash value of the in-kind ben-
efits must be verified by the employer. Income from
self-employment also includes in-kind benefits for a
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work activity or service for which the self-employed
person ordinarily receives payment in his/her busi-
ness enterprise. An exchange of labor or services;
e.g., barter, is considered as an in-kind benefit. Medi-
cal insurance secured through the employer, whether
purchased or as a benefit, is not considered in-kind
but is recorded on the case computer input document
for coordination with Medicaid-SoonerCare benefits.
(i) Advance payments of EITC or refunds of
EITC received as a result of filing a federal income
tax return are considered as earned income in the
month they are received.
(i) Work study received by an individual who
is attending school is considered as earned income
with appropriate earned income disregards ap-
plied.
(iii)  Money from the sale of whole blood or
blood plasma is considered as self-employment
income subject to necessary business expense and
appropriate earned income disregards.
(iv)  Self-employment income is determined as
follows:
()] Generally, the federal or state income
tax form for the most recent year is used for cal-
culating the self-employment income to project
income on a monthly basis for the certification
period. The gross income amount as well as
the allowable deductions are the same as can be
claimed under the Internal Revenue code for tax
purposes.
) Self-employment income which repre-
sents a household's annual support is prorated
over a 12-month period, even if the income is
received in a short period of time. For exam-
ple, self-employment income received by crop
farmers is averaged over a 12-month period if
the income represents the farmer's annual sup-
port.
{h) If the household's self-employment
enterprise has been in existence for less than
a year, the income from that self-employment
enterprise is averaged over the period of time
the business has been in operation to establish
the monthly income amount.
(IV)  If atax return is not available because
one has not been filed due to recent establish-
ment of the self-employment enterprise, a profit
and loss statement must be seen to establish the
monthly income amount.
V) The purchase price and/or payment(s)
on the principal of loans for capital assets,
equipment, machinery, and other durable goods
isnot considered as a cost of producing self-em-
ployed income. Also not considered are net
losses from previous periods, depreciation
of capital assets, equipment, machinery, and
other durable goods; and federal, state and lo-
cal income taxes, FICA, money set aside for
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(d)

retirement purposes, and other work related
personal expenses, such as meals and necessary
transportation (these expenses are accounted
for by the work related expense deduction given
in OAC 340:10-3-33(1)).
(V) Countable self-employment income is
determined by deducting allowable business ex-
penses to determine the adjusted gross income.
The earned income deductions are then applied to
establish countable earned income.
(F) Inconsequential or irregular income. Incon-
sequential or irregular receipt of income in the amount
of $10 or less per month or $30 or less per quarter is
disregarded. The disregard is applied per individual
for each type of inconsequential or irregular income.
To determine whether the income is inconsequential
or irregular, the gross amount of earned income and
the gross minus business expense of self-employed
income are considered.
(G) Monthly income received in fluctuating
amounts. Income which is received monthly but
in irregular amounts is averaged using two month's
income, if possible, to determine income eligibility.
Less than two month's income may be used when
circumstances (e.g., new employment, unpaid sick
leave, etc.) would indicate that previous income
amounts would not be appropriate to use in determin-
ing future income amounts. Income received more
often than monthly is converted to monthly amounts
as follows:
(i) Daily. Income received on a daily basis is
converted to a weekly amount then multiplied by

4.3.
(i)  Weekly. Income received weekly is multi-
plied by 4.3.

(iii)  Twice a month. Income received twice a
month is multiplied by 2.
(iv)  Biweekly. Income received every two
weeks is multiplied by 2.15.
(H) Non-negotiable notes and mortgages. In-
stallment payments received on a note, mortgage,
etc., are considered as monthly income.
() Income from the Job Training and Partner-
ship Act (JTPA). Unearned income received by an
adult, such as a needs based payment, cash assistance,
compensation in lieu of wages, allowances, etc., from
a program funded by JTPA is considered as any other
unearned income. JTPA earned income received as
wages is considered as any other earned income.
(J)  Otherincome. Any other monies or payments
which are available for current living expenses must
be considered.
Computation of income.
(1) Earned income. The general income exclusion of
$20 per month is allowed on the combined earned income
of the eligible individual and eligible or ineligible spouse.
See paragraph (6) of this subsection if there are ineligible
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minor children. After the $20 exclusion, deduct $65 and
one-half of the remaining combined earned income.
(2) Unearned income. The total gross amount of
unearned income of the eligible individual and eligible or
ineligible spouse is considered. See paragraph (6) of this
subsection if there are ineligible minor children.
(3) Countable income. The countable income is the
sum of the earned income after exclusions and the total
gross unearned income.
(4) Deeming computation for disabled or blind
minor child(ren). An automated calculation is available
for computing the income amount to be deemed from
parent(s) and the spouse of the parent to eligible disabled
or blind minor child(ren) by use of transaction CID. The
ineligible minor child in the computation regarding allo-
cation for ineligible child(ren) is defined as: a dependent
child under age 18.
(A) A mentally retarded child living in the home
who is ineligible for SSP due to the deeming process
may be approved for Medical Assistance under the
Home and Community Based Waiver (HCBW) Pro-
gram as outlined in OAC 317:35-9-5.
(B) For TEFRA, the income of child's parent(s) is
not deemed to him/her.
(5) Premature infants. Premature infants (i.e., 37
weeks or less) whose birth weight is less than 1200 grams
(approximately 2 pounds 10 ounces) will be considered
disabled by SSA even if no other medical impairment(s)
exist. In this event, the parents income are not deemed to
the child until the month following the month in which
the child leaves the hospital and begins living with his/her
parents.
(6) Procedures for deducting ineligible minor child
allocation. When an eligible individual has an ineligi-
ble spouse and ineligible minor children (not receiving
TANF), the computation is as follows:
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(A) Each ineligible child's allocation (OKDHS
Appendix C-1, Schedule VII. C.) minus each child's
gross countable income is deducted from the ineligi-
ble spouse’s income. Deeming of income is not done
from child to parent.
(B) The deduction in subparagraph (A) of this
paragraph is prior to deduction of the general income
exclusion and work expense.
(C) After computations in subparagraphs (A) and
(B) of this paragraph, the remaining amount is the
ineligible spouse's countable income considered
available to the eligible spouse.
(7)  Special exclusions for blind individuals. Any
blind individual who is employed may deduct the general
income exclusion and the work exclusion from the gross
amount of earned income. After the application of these
exclusions, one-half of the remaining income is excluded.
The actual work expense is then deducted from the re-
maining half to arrive at the amount of countable income.
If this blind individual has a spouse who is also eligible
due to blindness and both are working, the amount of ordi-
nary and necessary expenses attributable to the earning of
income for each of the blind individuals may be deducted.
Expenses are deductible as paid but may not exceed the
amount of earned income. To be deductible, an expense
need not relate directly to the blindness of the individual,
it need only be an ordinary and necessary work expense of
the blind individual. Such expenses fall into three broad

categories:
(A) transportation to and from work;
(B) job performance; and
(C) jobimprovement.

[OAR Docket #08-216; filed 2-8-08]
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Asrequired by 75 O.S., Sections 255 and 256, Executive Orders issued by the Governor of Oklahoma are published in both the
Oklahoma Register and the Oklahoma Administrative Code. Executive Orders are codified in Title 1 of the Oklahoma Administrative

Code.

Pursuantto 75 O.S., Section 256(B)(3), "Executive Orders of previous gubernatorial administrations shall terminate ninety (90)
calendar days following the inauguration of the next Governor unless otherwise terminated or continued during that time by Executive

Order."

TITLE1l. EXECUTIVE ORDERS

1:2008-7.

EXECUTIVE ORDER 2008-7

I, Brad Henry, Governor of the State of Oklahoma, hereby
direct the appropriate steps be taken to fly all American and
Oklahoma flags on State property at half-staff from 8:00 a.m.
on Friday, February 8, 2008 until 5:00 p.m. on Saturday, Feb-
ruary 9, 2008, to honor former Oklahoma State Representative
Opio Toure, an Oklahoma resident, who died on Monday,
February 4, 2008, at age 53.

Toure was elected to the Oklahoma House of Represen-
tatives in 1994 and served the state of Oklahoma with honor
and distinction until 2006. He was a passionate advocate for
justice for all Oklahomans and a faithful representative to his
constituents. His courage, intellect and tireless devotion to the
people of Oklahoma earned him the respect and admiration of
his colleagues in the Legislature and the community at large.

This executive order shall be forwarded to the Director of
Central Services who shall cause the provisions of this order
to be implemented by all appropriate agencies of state govern-
ment.

IN WITNESS WHEREOQOF, I have hereunto set my hand and
caused the Great Seal of the State of Oklahoma to be affixed at
Oklahoma City, Oklahoma, this 5th day of February, 2008.

BY THE GOVERNOR OF THE
STATE OF OKLAHOMA

Brad Henry

ATTEST:
M. Susan Savage
Secretary of State

[OAR Docket #08-211; filed 2-6-08]

1:2008-8.

EXECUTIVE ORDER 2008-8

I, Brad Henry, Governor of the State of Oklahoma, by the
authority vested in me pursuant to Sections 1 and 2 of Article
VI of the Oklahoma Constitution, hereby order the extension
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of the existence and activities of the Governor's CLASS Task
Force otherwise known as the Campus Life and Safety and
Security Task Force.

The purpose of the Task Force as extended shall be to pro-
vide leadership in the follow-up and implementation of the
recommendations made in the Final Report of the CLASS Task
Force, which was submitted on January 15, 2008 to the Gover-
nor, President Pro Tempore and Co-President Pro Tempore of
the Oklahoma State Senate and the Speaker of the Oklahoma
House of Representatives pursuant to Amended Executive
Order 2007-17.

The Task Force shall also continue to review and evaluate
safety and security at higher education and career technology
institutions, conduct reviews and evaluations, and make rec-
ommendations concerning additional modifications, if any,
that are necessary to prevent crisis and enhance crisis response.
The Task Force will also continue to examine methods for
recognizing students in need and delivering to them appropri-
ate services, such as counseling, substance abuse, and mental
health treatment. The Task Force may make preliminary rec-
ommendations to university and career technology personnel
of specific measures to better protect campuses and improve
emergency response. The Task Force will also encourage
campuses and other entities to apply for grants, as well as,
attempt to seek federal, state and private funding to implement
the recommendations made in the report submitted on January
15, 2008.

The Task Force shall consist of fifteen (15) members to be
selected as follows:

1. The Chancellor of the Oklahoma State Regents for
Higher Education or a designee, who shall serve as chair
of the Task Force;
2. The President of the University of Oklahoma or a de-
signee;
3. The President of Oklahoma State University or a
designee;
4. Two members shall be representatives from the Re-
gional Universities of Oklahoma and shall be appointed
by the Chancellor;
5. Two members shall be representatives from Okla-
homa Community Colleges and shall be appointed by
the Chancellor;
6. The Director of the Department of Career and Tech-
nology Education or a designee, who shall serve as
vice-chair of the Task Force;
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7. Two members shall be representatives from two
separate Career and Technology Education Campuses
and shall be appointed by the Director of the Oklahoma
Department of Career and Technology Education;

8. The Cabinet Secretary of Safety and Security or a de-
signee;

9. The Commissioner of Mental Health and Substance
Abuse Services or a designee;

10. The Executive Director of a statewide association of
independent colleges and universities to be appointed by
and serve at the pleasure of the Governor; and

11. Two members shall be representatives from in-
stitutions of higher education that are members of the
statewide association of independent colleges and
universities and shall be appointed by the Executive
Director of the statewide association.

The Task Force shall meet at such times and places as it
deems appropriate. Members shall serve without compensa-
tion. Task Force members employed by a state agency shall
be reimbursed travel expenses related to their service on the
Task Force as authorized by state law by their respective state
agency. Remaining Task Force members shall be reimbursed
travel expenses related to their service on the Task Force as
authorized by state law by the Oklahoma State Regents for
Higher Education.

Administrative support for the Task Force, including, but

not limited to, personnel necessary to ensure the proper per-
formance of the duties and responsibilities of the Task Force,
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shall be provided by the Oklahoma State Regents for Higher
Education.

The Task Force shall submit annual reports containing
evaluations of the current status of campus safety and security
in Oklahoma and updates on progress made on the initiatives
listed in the 2008 Final Task Force Report. The final report
shall be submitted by December 31, 2010. The Task Force
shall provide a copy of the annual reports and final report to
the Governor, the President Pro Tempore and Co-President Pro
Tempore of the Oklahoma State Senate and the Speaker of the
Oklahoma House of Representatives.

IN WITNESS WHEREOF, I have hereunto set my hand and
caused the Great Seal of the State of Oklahoma to be affixed at
Oklahoma City, Oklahoma, this 12th day of February, 2008.

BY THE GOVERNOR OF THE
STATE OF OKLAHOMA

Brad Henry

ATTEST:
M. Susan Savage
Secretary of State

[OAR Docket #08-246; filed 2-14-08]
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