F l L E D
s
= [;;Prcsposed ‘~ B‘alfot‘Tiﬂe - ‘~ - OK;_AHQ% SEGERETARY

e ,Thxs meesure amends the entlrety of Artlcle XXVHI of the Oklahoma Const;tutren as ank -
- amendment by Article repealing Article XXVIII and adopting Article XXVIIA. It provides

~ equal opportunity guarantees for Oklahoma businesses. It permits hcensees that

- currently hold licenses to sell low-point beer to sell all beer and malt beverages regardless
~ of percent alcohol by volume. It allows certain business entities, including grocery stores,
~ to qualify for a license to sell wine for off-premrses consumption. It allows small brewers S
- asdefined by law to sell their products at a brewery or festival or trade show and allows

- them to sell aicohohc beverage by the drink at a restaurant co~iocated on the premises of

the brewery It provrdes that all employees who handle or sell alcoholic beverages must -

~ obtain an employee license from the Alcoholic Beverage Laws Enforcement (ABLE)
~ Commission. It permits Retail Package Store licensees to sell any and all items that are
~ sold in convenience and grocery stores. It permits Retail Package Stores to offer services
fassocrated with the promotion of or educatron in their products It permits Retail Package* =
o Store licensees and Retail Wine Grocery Store hcensees to sell their products onanyday
- ofthe year except for Thanksgiving Day and Christmas Day It eliminates the prohibiton
~ of advertising of alcoholic beverages. It provides funding for the Department of Mental

~ Health for treatment and prevention of mental health dtsease The Amendments take o

= effect on Juty 1, 2017

- :;ShaH the amendments be approved'?

= “‘:‘ﬂfFor the amendments-#f - Yes =
e Agamst the amendments-—- No ~ 5:. :

 A*Yes vote | is a ) vote in favor of the Amendments A “No vote is a vote agamet the =
?Amendments SaE e = o S ~ : Sl Shbmnie
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State Question No (72 ;s i lmtcatrve Petmon No L)lo

WARNING

~ITIS A FELONY FOR ANYONE TO SIGN AN INITIATIVE OR REFERENDUM PETITION WITH ANY

| NAME OTHER THAN HIS OWN, OR TO KNOWINGLY SIGN HIS NAME MORE THAN ONCE FOR THE: ;

- j_ ‘ MEASURE QR TO SIGN THE PETIT!ON WHEN HE IS NOT A LEGAL VOTER

lNlTlATlVE PETlTlON

- To the Honorable Mary Fallm Govemor of Oklahoma

- We, the undersrgned legal voters of the State of Oklahoma respectfully order that the foli wmg proposed e
~amendment to the constitution shall be submitted to the legal voters of the State of Oklahoma for their

~_approval or rejection at the regular general election, to be held on the 8th day of November, 2016, andeach
~ for himself says: | have personally signed this petition; | am a legal voter of the State of Oklahoma; my
i resrdence or post office are correctly written after my name. The time for filing this petstlon explres nlnety

: (90) days from = The questron we herewrth submxt to our fel ow voters lS o :

- Shall the followmg proposed amendment of the entlrety of Artlce XXVlll of the Oklahoma . G e
Constrtutron as an amendment by Artrcle repea mg Artrcle XXVlll and adoptmg Artlcle XXVlllA be
“,approved’? : ‘ e ; o : ; : i

. ‘BE lT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA

_ CONSTITUTION OF OKLAHOMA, ARTICLE XXVIIA— L
ALCOHOLlC BEVERAGE LAWS AND ENFORCEMENT

8 15 Ak:omric s‘eyerage Laws Eﬁ‘forcemént camm;ssm. A‘ppomrm‘em‘ S Me’mbers;th s PoWér‘s‘;Ten‘ure o

= The purpose of the Alcohollc Beverage Laws Enforcement Commrsenon shall be to enferce the alcohollc -

- beverage laws of the State, and the Commission shall have such power and authonty to enforce such
o laws rul les and regulatlons as shall be prescnbed by the Leglslature i ; ; o

= The Commrssson shall consrst of seven (7) membere to be appomted by the Governor wrth the advrce

= - and consent of the State Senate. Five (5) of the members shall be at-large members representing the lay‘ e i
~citizenry. The remaining two (2) members shall be persons with law enforcement experience in the State.

- Any time there is a vacancy on the Commission the Governor shall appoint a replacement, withthe
- advice and consent of the State Senate, within ninety (90) days. Members of the Commission shallbe

L appomted for a term of five (5) years. The Commission shall appoint a Director, whose duties shall be

- defined by the Legislature. No more than four (4) members of the Commission shall be appointed from
the same political party. No more than two (2) members of the Commrssron shall be appomted fmm the

e 5 same federal congressronal drstnct

e No member of the Commrssmn shall holcl any license authortzed by thrs Arhcle or have any mterest m =

- ;any capacrty, m the manufacture sale drstnbutlon or transportatron of alcohollc beverages

= The members of the Commrssron shall be removable from ofﬁce far cause as ol;her offlcers not sub;ect to -

. tmpeachment

o § 2 Retall beer lrcensee

~ “As of July 1, 201 7 all holders of a county and state lrcense to sell low—pomt beer at retarl shell be
- permitted to sell at retall to a consumer any beer or cereal malt beverage All employees of sucha

o ~licensee that handles or sells such products must be at least eighteen (18) years of age and must obtarn o =
- an employee license from the Alcoholic Beverage Laws Enforcement (ABLE) Commission. Nothmg shall‘ e
- prohibit a person authorized to sell alcoholic beverages by the individual drink for on-premises :

= consumption from also becoming qualified to sell any beer or cereal malt beverage in the same locatmn S
. All future successful applicants fer any county beverage llcense shall be permrttecl to sell at reta;l any
= beer or cereal malt beverage Lo : =

Al lawful busmess entmes recogmzed by the State of Oklahoma shall be permltted to apply for a Retall

. ‘Beer chense .




‘ “‘§ 3. Enactment of taws by Legrsiature Nondrscnmrnatron rn sales fo hcensed who esaie distnbutors and o ‘

}‘to retar!ers Sales by wmemakers and brewers G

‘ ‘IA The Legrslature shai! enact !aws prevrdrng fer the etnct reguiatlon contrel hcensmg, and taxatron of the -

manufacture sale, distribution, possession, and transportation of alcoholic beverages consistent with the >

- provisions of this Amendment. Provided, that, except for a brewer or small brewer as defined by law, any
~manufacturer, or subsidiary of any manufacturer, who markets his or her product solely: through a

= subsrdrary or subsidiaries, a distiller, rectifier, bottler, winemaker, or importer of alcoholic beverages

~ bottled or made in a foreign country, either within or without this state, shall be required to sell such -
brands or kinds of alcoholic beverages to every licensed wholesale distributor who desires to purchase .
- the same, on the same price basis and without drscrrmmatron and shall further be required to sell such

~ beverages only to those distributors licensed as wholesale distributors. Provided, all wholesale

~ distributors licensed as wholesalers and beer wholesalers shall be required to sell such brands or k:nds of‘: s b

~ alcoholic beverages to every licensed retail operator who desires to purchase the same, on the same

. ~ price basis and without discrimination, and shall further be requrred io seﬂ such beverages eniy to those
: ,retaﬂers ircensed to sell a!cohohc beverages at retarl : ; s ; e

A brewer with the exceptlon of a ema!l brewer as defmed by law shau be requrred to eeﬂ rts beer to a

- licensed wholesaler who desires to purchase same pursuant to a who!esaler agreement. The wholesaler . £

| egreement shaﬁ desrgnate the terntory wrthm whrch the beer will be sold excl usrve!y by the wholesaier

- :‘Wrnemakers erther wrthm or wrthout thss state shall be requrred to se!! wine they produce to every :
licensed whoiesale distributor who desires to purchase the wine, but winemakers shall not be requrred to
sell the wine they produce only to licensed wholesale drstnbutors Winemakers either within or without

. this state may sell wine produced at the wmery to adult consumers who are at least twenty-one (21) years s :

~of age and are physrcaiiy present on the premises of the winery or at a festival or trade show.

Winemakers either wrthm or without this state that annually produee no more than twenty thousand
~ (20,000) gallons of wine may sell and ship only the wine they produce directly to licensed retail package

- stores and restaurants in this state; provided, however, that any such winemaker which elects to directly -

~ sell its wine to package stores and restaurants shall not also use a licensed wholesale distributoras a
means of distribution, and shall be requrred to sell its wines to every package store and restaurant

_ licensee who deswes to purchase the same as supphes ar ow, on the same prrce basrs and wrthout

3 discnmmatrcn

:‘Brewers may sell beer produced by a rcensed brewer to adult consumers who are at Ieaet twenty—one
(21) years of age and are physically present on the premises of the brewery or at a festival or trade show.
Small brewers as defined by law, either within or without this state, may sell or ship only the beer they

: 'n*produce directly to licensed retailers in this state offermg beer for either on-premises or off-premises s
~consumption. Provided, however, nothrng in this Conetrtutnon or other !aw shall prevent a licensed brewer i

‘that also. operatee a restaurant co-located on the premises of the brewery from holding a license to sell

. o beer, wine or spirits for on-premises consumption at such restaurant in countree in'which the retail sale of S g
~alcoholic beverages by the individual drink for on-premises consumptron is authonzed Nothing in this

~ Constitution or other law shall prevent a small brewer as defined by law to sell beer drspensed from a keg :
into contarners whrch are sealed on the !xcensed premrses by a hcensed employee S : ‘

P ﬁ‘As used |n thre sectren, “restaurant“ means an estabhsbment tbat is hcensed to sei! alcoho ic beverages

: ‘:; by the individual drink for on- premrses consumptron and where food is prepared and sold for lmmedrate
:‘ ?consumpnon on the premrses ‘ ‘ : : : s

LB Any wmemaker within or wrthout this state that annuatty produces no more than twenty thousand

1(20,000) gallons of wine and elects to directly sell its wine to retail package stores and restaurants in. thrs
 state must self-distribute the wine using only vehicl e(s) i owned or ieased by the wmemaker and wrthout
o the use of a cemmon or. prrvate contract carrler : ; ; Sl

o _‘C Aﬂ laws passed by the Legrsiature under the autherrty of the Artrc!e shatl be consrstent wrth thrs

- ~ provision. Al provisions of this amendment are declared to be mterdependent 1f any provrsron of thrs

amendment appircab!e to small brewers as defined by law and/or winemakers is ruled to be - ~
- unconstitutional by a court of competent jurisdiction, then no winemaker or small brewer as deﬂned by
= ‘!aw shaﬂ be permrtted to drrect!y setr its product to retari package steres or restaurants in thrs state

: i ;§ 4. Retall salee by package stores and by the mdrvrduat dnnk

= Except as beremafter provrded a Reterl Package Store shal be permrtted to. sen at! aicohohc beverages ‘

~lawfully: permztted in Oklahoma. Retail Package Store sales of alcoholic beverages shall be limited to the e

.original sealed package and alcoholic beverages dlspensed from a keg into containers which are sealed

- ~on the licensed premise by a !rcensed employee, by privately owned and operaied package stores,in
cities and towns having a population in excess of two hundred (200) persons Retail Package Stores sha Pl

S be permltted to sell at retari any rtem that may be purchased at a grocery store or convemence store so :




o ; ‘long as the sale of 1tems other than alcohollc beverages do not c:ompnse more than Menty percent (20%)‘ : =

| - of the Retail Package Store’s gross monthly sales. Provided, however nothmg in this Constitution or -

~other law shall prevent Retail Package Stores from offering services associated with the promotion ofor

- education in their products, including but not limited to serving alcohollc beverages by the dnnk provxded : -

S that the compensatron pard is for lhe service, not the product

o th more than one retall package lloense sha be lssued to eny one person or general or ltmrted

- ]partnershlp

e Retarl sale of alceholsc beverages by the mdrwdual dnnk for on- premlses consumptron is hereby

= sauthonzed wnthm a county if the voters of such county have prevrously approved such relatl sale et an‘ |
”fjelectlon Siaes : T |

- § 5. Prohibitienof ssalestc:certain oersdns ‘—“Pen‘a‘kit‘les -

S sha lbe“unlavvful fer eny léensee to‘sell‘or furnisheny elcehelic beverage to: D

o o A person under twenty—one (21) years of age or

A pereon who has been adjudged msane or mentally defrcrent or

- A person who is mtoxlcated

Sales grfts or delrvenes to persons under twenty~one (21) years of age shall be deemed a felony, and
~any license issued pursuant to any law, in comphance wrth thls Amendment shall be revoked upon
o _convrctron l’er such sale gzﬁ or dellvery : ~ e : :

. = ; Sales to msane mentally defrcxent or mtoxrcated persone shall be deemed a felony

“ S Any person under the age of twenty~one {21) years who mrsrepresents hrs age for the purpose ef
. ‘obtamrng lhe purchase of any alcohollc beverage shall be gurlty of a mrsdemeanor D

ki k § 6 Prohlbmon of sales on certam days Penallles

kj (a) It shall be unlewful for any Retall Package Store or Retall Grocery Wlne Store chensee to sell at

S - retall any alcoholrc beverage

On Thanksgrvmg Day and Chnstmas Day Otherwrse the Legrslature shall demgnate the speclﬁc hours o

: ‘and days of the week on Wthh Retall Package Stores and Retarl Grocery Wlne Store Llcensees may sell s
S ‘alcohollc beverages - o o L : : S

L f‘ﬁ(b) The voters of any county electmg to authonze sales of alcoholrc beverages by the lndrwdual dnnk for e e

S on-premises consumption under Section 4 hereof may designate as days on which such sales are not
~ authorized, any or all of those days Irsted in subsectson (a) of this section. It shall be un awful for any
- ‘_l;oensee or person to mak.e any such sale wrthrn any such county on days so desrgnated ‘

,~(c) Any lrcensee or person vsolatmg the provrsrons of thls sectlon shall be deemed gurlty of a

~ misdemeanor and any license issued pureuant to prowsrons of thrs act shall be revoked upon convrctlon L

- ~_jfor suoh salein vrolatron of this. section.

L ; ‘§ 7 Taxatron and lrcensmg Dlstnbutron of funds |

= The retail sale of elcohollc beverages shall be subjecl to the sales tax statutes enacted by the Legrslature -

~and in addition thereto the Legislature may levy taxes upon the manufacture, possession and/or all sales

of alcoholic beverages, including sales by retail package stores. and sales by the mdtvrduai drink for on- o =

ffpremrses consumptron the proceeds of whrch except eales tax, shall be dtstnbuted as follows s

](a) The Oklahoma Tax Commrssmn shall colleot and dlstnbute the laxes collected under the terms of thrs - :

~ Article and shall distribute mnety-seven percent (97%) of such taxes as are levred and as are attnbutable L

- to reta: sales by package stores as follows

- fﬁ('l) One»thlrd (1/3) of taxes attnbutab e to seles by releul packege stores sha l be allocated to the countres o

- of the State of Oklahoma on the basis of area and population (g;vmg equal weight to area and populatlon) i =

: ‘and all of sard funds shall be appropnated by the Board of County Commsss;oners in each oounty to all e




o mcorporated crtres and tewns in sard county on the basrs of popuiatron wstbrn each crty and town on a per s
~ caprta basrs based on the aet precedrng Federat Decenmal Census ‘ : i s

= {2) Two-thirds (2f3) of taxes attnbutabte to saies by retart package stores shait be credrted to the Generat e
Revenue Fund of the State of Oktahoma E : a o

‘ (b) The remamrng three percent (3%) cf taxes attnbutable to sa!ee of alcchctrc beverages by retart

= package stores; and up to (3%) of taxes attributable to sales of atcohoﬁc beverages by the individual drrnk‘ -

- for on-premises consumption, as shall be determined by the State Legrstature shall be paid to the State
- Treasurer and placed to the credit of the Oklahoma Tax Commission Fund to be pard cut of sard fund
k pursuant to appropnabone made by the State Leglslature ‘ S

(c) The remarmng taxes attnbutabte to sa!es cf alcchotsc beverages by the rndwrdual dnnk for on~~ :
premises consumptlon 'shall be credited to the General Revenue Fund of the State of Oklahoma. The

- State Legrstature shall appropnate to the Oklahoma Alcoholic Beverage Laws Enforcement Commlss:on
~ from all available taxes collected under this Article, whatever funds are necessary to provrde for fult =

k enforcement of the a eohchc beverage !aws of the State

~ (d) All State lrcense fees and brand regustratron fees sha! be collected by the Oklahema Alcchclrc FE

Beverage Laws Enforcement Commission. The ABLE Commission shall distribute thirty percent (30%) off £

 the State license fees and brand registration fees to the Oklahoma Department of Mental Health and
~ Substance Abuse for treatment and prevention of mental health disease related to alcohol ‘addiction, and
~ shall then retain seventy percent (70%) of all | rcense and brand regtstratton fees to use: fcr tts generat
operatlons : S a e a : : ~

= § 8 State and pelrtlcal subdrwerons prehrbrted from engagmg m busmess

S ;The State cf Okiahoma or any polmcai subdrvrsrcn thereof or any board commrssron or agency thereof
~is hereby prohtbrted from engaging in any phase of the alcoholic beverage business, mcludmg the
- manufacture, sale, transportation, or distribution thereof, at wholesale or retail, and the maintenance,

- ownership, or operation of warehouses or alcoholic beverage stores; except that if the voters of a county

: _inwhich a state lodge is located approve retail sale of alcoholic beverages by the individual drink for on- .
~ premises consumptlon and if the State Legislature enacts legislation approving such sales in any such

lodges located in any such counties, then such sales are authorized. The Legislature may enact laws
~restricting the involvement of of’r" icers and empioyees of the state and pohtrcat subdw:srons thereof in the
: atcoho!ro beverage busmess Lo : : e

e Provrded that nothmg herem sbatt proh:brt the sale of atcohohc beveragee 1egat!y conﬂscated as provrded -

o by taw
‘ ~§ 9 OCcupatton Tax

Countles or rncorporated crtres and tcwns wherein the sale of a!cnhohc beverages is tawfu! may levy an :
£ occupatron tax, not exceedmg the amount of the State !tcense fees for the manufacture drstnbutron or
= ‘sale of atcohohc beverages a . s : : a a

e § 10 Restrrctrons en 1ssuance of hcenses ~ i

= No retail package store or wholesa!e dtstrtbutor s !rcenee except for a beer whoieea!er dretrrbutor s

= !rcense shall be ;ssued to:

- “(a) A ccrporatsen busmess trust or secret partnershnp

- : (b) A person or partnershrp untese such persen or all of the cepartners mcludmg Irmrted partners sha!t

~ have been residents of the State of Oklahoma for at teast f ive (5) years mmedratety precedrng the date of = :
- k apphcatten for euch hcense Shn : T - g - S

~(c) A pereon ora genera or lrmlted partnershtp contarmng a partner who has been convucted of a vrolat:on “:5 : -

- ofa prohibitory law relating to the sale, manufacture or the transportatron of aicohotzc beverages whrch e

= -ijconst:tuted a felony or mredemeanor

S (d) A person ora genera or Iimrted partnershrp contamrng a partner who has been convrcted ef a fetony

- No Retatf Grocery Wme Store trcense beer whetesater drstnbuter s hcense or trcense to selt alcohoirc
beverages by the mdrvrdua drink for on~premrses consumptlon shall be rssued to :




k“f‘j(a) A person ora generat or lrmlted partnershrp contarnmg a partner who has been convrcted of a v;o!atren o .

= - of a prohibitory law relating to the sate manufacture or the transportatron of alcohohc beverages whroh L

]constrtuted at‘elony

= ‘; “(b) A person or a generat or trmrted partnershrp contemmg a partner who has been oonvroted of a fetony

T (o) A oorporatlon whrch has an offrcer or drrector who has been oonvrcted of a vuotatron of a prohrbrtory

- law re!atrng to the sate manufaoture or the transportatron of alcohotro beverages whrch constrtuted a
: ;fetony : : o S

- j(d) A oorporatrorr whroh has an offrcer or drrector who has been convrcted of a felony

= : 7(e) A rmrted rabrhty company oontammg a member who has been convrcted of a vrotatron of a prohrbrtory

law retetrng to the sate manufacture or the transportatron of atcohotrc beverages whroh constrtuted a

o tfelony

e (t) A trmrted habrtrty compeny whrch has a memoer who has been convrcted of a fetony

e One (1) Retarl Grocery Wme Store trcense wrtl be ayarlable upon enactment of thrs amendment per o

qualified person, general or limited partnershrp, corporation, or limited Irabrtrty company Persons or

o entities may obtain up to three (3) ‘additional Retail Grocery Wine Store licenses by purchesmg aRetail .
- Package Store license or a Retail Grocery Wine Store license from a license holder. Only Retail Paokage o

~ Store licenses that have been in existence for more than two (2) years from the date that the ABLE

- Commission issues the first Retail Grocery Wine Store license shall be eligible for purchase for the o
- purpose of converting to a Retail Grocery | Wine Store license. Each person or business entity purchasrng‘ S

~alicense must qualify for a Retail Grocery Wine Store license pursuant to this Article. An eligible Retail - =
- Package Store license may be sold to another person or persons who qualify for a Retail Package Store

e ~ j‘lrcense or to a husmees entrty that quahﬂee for ownerehrp of a Retart Grocery Wrne Store trcense ‘

S f No Retar Paokage Store hcenee or Retart Grocery Wme Store tzoense may be issued toa tocatlon wrthm S
~ twenty-five hundred (2,500) feet of another Retail Package Store or Retail Grocery Wine Store, as
 measured from the entranoe of any Retar! Package Store to the property tme of the Retart Grocery Wrne
= jﬁStore : : : - :

L § 11 Repeater

- = Artrcte XXV!H of the Conststutron of the State of Oktahoma is hereby repea ed Artrole XXVH The

= ‘if “Prohibition Ordinance, and Section 7, Article | of the Constitution of the State of Oklahoma, prevrous!y - —

repea led by Artro e XXVIH of the Constrtutron of the State of Oktahoma are not revrved by thrs repealer

& § 12 Retart Grocery Wme Store trcenses s

. ‘]‘A Retart Grocery Wrne Store license sheﬂ be avartabte to mdrvrduats oorporat:ons, Irmrted lrabrtrty
= “compames limited trabrtrty partnershtps or any busmess entrty reoogmzed as. awfut by the State of
Oklahoma ‘ S . S

r A Retarl Grocery Wrne Store Iroenee may selt wrne up to tourteen percent (14%) elcoho by vo ume

S ‘A Retarl Grooery Wrne Store Iroense may onty be lssued to a grocery store warehouse club or : ‘g: = : ;k

= - supercenter as deﬁned by NAICS codes 4451 10 or 452910

- After the one mrtrat lrcense provrded for by §10 of thrs Article, a Retarl Grocery Wrne Store zcense must

k ~ be obtained through the purchase of either a Retail Grocery Wine Store trcense or the purchase ofa
~ Retail Paokage Store license for conversion into a Retail Grocery Wine Store | icense. Only Retail
- Package Store trcenses that have been in existence for more than two (2) years from the date that the

ABLE Commrssson issues the first Retail Grocery Wine Store lroense shatt be etrgrbte for purchase for thei

e purpose of convertmg toa Re‘rart Grocery Wrne Store rcense

| ‘When an etrgrb!e Retart Grocery Wme Store hcense is purchased ora Retar! F’eokage Store trcense is

~ obtained for the purpose of convertmg that license into a Retail Grocery Wine Store license, such Retail
~ Grocery Wine Store license shall be permrtted for use only in the same county, mumorpa lity, and zrp code ‘
oin whrch the elrgrble Retart Grooery Wme Store troense or Retarl Package Store trcense exrsted Lo

e ; No Retail Grocery Wme Store hcense may be rssued toa tooatron wrthrn twenty—ﬁve hundred (2 500) feet :
- of another Retail Package Store or Retail Grocery Wine Store, as measured from the entranoe ofthe
. ‘Retarl Package Store to the property hne of the Retart Grocery Wme Store = ~ .




= The total saies of wme and beer for a Retaxl Grocery Wme Store Itcensee must not exceed twenty percent

S (20%) of totaf gmss monthly sates

‘ ‘;Aii employees wno stock, handte or sell wine must be at ieast etghteen (18) years of age and hotd an

S : semployee kcense issued by the ABLE Commmsnon S

S f‘Name and Address of Proponents

‘Retai quuor Assoczatson of Dklahoma “

- PO Box 890822

. *J;om: 0K 73189

Posoxagoazz .
 OKC,OK73189




SlGNATURES

= ~‘Thss measure amends the entxrety of Article XXV[H of the Oklahoma Constttutton asan amendment by Artacle repeahng : ; :‘ =
- Article XXVHI and adoptmg Article XXVIIA. It prowdes equal opportunity guarantees for Oklahoma businesses. It

permits hcensees that currently hold licenses to sell low-point beer to sell all beer and malt beverages regardless of

- percent alcohol by volume. It allows certain business entities, including grocery: stores, to qualify for a license to sell ‘

~wine for off-premises consumptton It allows small brewers as defined by law to sell their products at a brewery or

- festival or trade show and allows them to sell alcoholic beverage by the drink at a restaurant co-located on the premises

" of the brewery. It provides that all employees who handle or sell ¢ alcoholic beverages must obtain an employee license
{from the Alcoholic Beverage Laws Enforcement (ABLE) Commission. It permits Retail Package Store licensees to sell
~any and all items that are sold in convenience and grocery stores. It permits Retail Package Stores to offer services
. associated with the promotion of or ‘education in their products. It permits Retail Package Store licensees and Retail :
- Wine Grocery Store licensees to sell their products on any day of the year except for Thanksglvmg Day and Christmas

- Day. It eliminates the prohfbmon of adverhsmg of alcoholic beverages. It provides funding for the Department of Mental =

~ Heal th for treatment and preventmn of mental hea!th d‘sease The Amendments take effect on July 1, 2017

WARN!NG

L AT IS A FELONY FOR ANYQNE TO SIGN AN iNlTlATWE OR REFERENDUM PET!T!ON WiTH ANY NAME GTHER .

~ THAN HIS OWN, OR TO KNOWINGLY SIGN HIS NAME MORE THAN ONCE FOR THE MEASURE OR TO S!GNf
i‘THE PET]T%ON WHEN HE IS NOT A LEGAL VOTER L ;

 Signature and Printed Name Residence(}ity‘ Sennm S e Counlys

s s s L e
- ‘Signature-and Printed Name .. - ResidenceCity =~~~ . .. County . -

- Signature and Printed Name ResidenceCity ;CQURty Tt

Signature and Printed Name ~ ResidenceCity Lo e County

~ Signatureand Printed Name ~ ResidenceCty . Couty $

s s - e
Signature and Printed Name ~~ ResidenceCity . County

- . _ __ _ @ - .

Signature and Printed Name ResidenceCity St County ~
. Signatureand Printed Name . ResidenceCiy . County
o ‘Ssgnature ar;d Prmted Name . PResdenceCity . County

;‘S,gnature and Prmted Name‘;“} S E ~Residence~Ciiy . S T County SR ™

- ;S:gnatureand Prmted Namef_ ‘ ~ ResidenceCity -~ County S
_Ssgnatureand Prmted Name‘ S o ResidenceCity . County
‘ Slgnature and Prmted Name‘; S ~ ResidenceCty . - County

g ngnature‘and PrintedName ~~ ResidenceCity . County
: Slgnature and Prmted Name‘ comm ~ Residenceciy ... Couty .
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- STATE OF OKLAHOMA =y

- :“COUNTY OF ‘ - - -

: l,,kf : o : : e - : : - ;:: ; : bemg flrst duly swom Say

f fThat l am at least elghteen (1 8) years old and that ati sngnatures on the sugnature sheet were szgned tnj? - ; -
o omy presence J belteve that each has stated his or her name, ma!lmg address and res;dence correctiy,‘f‘ Shmiiae
“‘~and that each sxgner isa !egal voter of the State of Oklahoma ; : L

~ Circulator’s signature

. Addess..

Gty ZpCode

Subscrlbedandswom to before-m(_;,mIS day of 2016 L

NotaryPubhc

‘Ci:ty‘k — ‘}‘Z‘ip Cdde“sgfk —

My Comm:ssxon Number is S
My Commtssron Explres
(SEAL) . |




Mary Fallin
Governor

Chris Benge
Secretary of State
and
Native American Affairs

SECRETARY OF STATE
AND
NATIVE AMERICAN AFFAIRS

FILED
February 23, 2016 FEB 23 2016

OKLAHOMA SECRETARY
OF STATE

Retail Liquor Association of Oklahoma
PO Box 890822
Oklahoma City, Oklahoma 73189

Bryan Kerr
PO Box 890822
Oklahoma City, Oklahoma 73189

Dear Proponent(s):

This acknowledges receipt of the petition submitted to our office, which has been designated as State
Question Number 785, Initiative Petition Number 409, and filed accordingly this February 23, 2016.

Per Title 34 O.S. Section 8, subsequent to the publication of the notice of filing of said petition, the
apparent sufficiency or insufficiency thereof and notice that any citizen(s) of the state may file a protest as
to the constitutionality of the petition, the Secretary of State will provide a notification to the proponent(s)
setting the date to begin circulation for signatures. The date set shall not be less than fifteen (15) days nor
more than thirty (30) days from the date when all appeals, protests and rehearings have been resolved or
the period for filing such has expired.

If we may provide any further assistance or should you have any questions, please do not hesitate to
contact our office (405-522-45635 or executivelegislativesos.ok.gov).

Sincerely,
e

,ff/ - /.//";’

Chris Benge

Secretary of State and
Native American Affairs

Cc: H& E Law Firm

STATE CAPITOL BUILDING « 2300 N, LINCOLN BOULEVARD, SUITE 101 « OKLAHOMA CITY, OKLAHOMA 73105 « (405) 521-3911 « FAX (405) 321-203]




Mary Fallin
Governor

Chris Benge
Secretary of State
and
Native American Affairs

SECRETARY OF STATE
AND
NATIVE AMERICAN AFFAIRS

February 24, 2016

RECEIVED

eEp 24 2016

'The Honorable Mary Fallin FTHE
Governor, State of Oklahoma OFFK\:IEEgNQR
Room 212, State Capitol GO

Oklahoma City, Oklahoma 73105

Dear Governor Fallin:
Pleasc be advised that an initiative petition, designated as State Question 785, Initiative Petition

409, was sufficiently filed with the Office of the Secretary of State on Tuesday, February 23,
2016. Proponents of record for said petition is as follows;

Retail Liquor Association of Oklahoma Bryan Kerr
PO Box 890822 PO Box 890822
Oklahoma City, Oklahoma 73189 Oklahoma City, Oklahoma 73189

Please find enclosed a true and exact copy of State Question 785, Initiative Petition 409 on record
with the Office of the Secretary of State.

Per Title 34 O.S. Section 8, subsequent to the publication of notice of filing of said petition, the
apparent sufficiency thereof and notice that any citizen(s) of the state may file a protest as to the
constitutionality of the petition, the Secretary of State will provide a notification to the
proponent(s) setting the date to begin circulation for signatures. The date set shall not be less
than fifteen (15) days nor more than thirty (30) days from the date when all appeals, protests and
rehearings have been resolved or the period for filing such has expired.

If | may be of any further assistance, please do not hesitate to contact me.

Sincerel

Chris Benge
Secretary of State and
Native American Affairs

STATE CAPITO! BUILDING « 2300 N LINCOLN BOULEVARD. SUITE 101 « OKLAHOMA4 CITY, OKLAHOMA 73105 « (4055 521-3911 « FAX (405 521-203]



Mary Fallin
Governor

Chris Benge
Seccrctary of State
and
Native American Affairs

SECRETARY OF STATE
AND
NATIVE AMERICAN AFFAIRS

February 24, 2016

FEZ 24 201

g baul Z STAT= ELECTION
Secretary Paul Ziriax ~A

Oklahoma State Election Board ESARD
Room 3, State Capitol

Oklahoma City, Oklahoma 73105

Dear Secretary Ziriax:

Please be advised that an initiative petition, designated as State Question 785, Initiative Petition
409, was sufficiently filed with the Office of the Secretary of State on Tuesday, February 23,
2016. Proponents of record for said petition is as follows;

Retail Liquor Association of Oklahoma Bryan Kerr
PO Box 890822 PO Box 890822
Oklahoma City, Oklahoma 73189 Oklahoma City, Oklahoma 73189

Please find enclosed a true and exact copy of State Question 785, Initiative Petition 409 on record
with the Office of the Secretary of State.

Per Title 34 O.S. Section 8, subsequent to the publication of notice of filing of said petition, the
apparent sufficiency thereof and notice that any citizen(s) of the state may file a protest as to the
constitutionality of the petition, the Secretary of State will provide a notification to the
proponent(s) setting the date to begin circulation for signatures. The date set shall not be less
than fifteen (15) days nor more than thirty (30) days from the date when all appeals, protests and
rehearings have been resolved or the period for filing such has expired.

If | may be of any further assistance, please do not hesitate to contact me.
Sincerely,
Chris Benge

Secretary of State and
Native American Affairs

STATE CAPITOL BUILDING « 2300 N. LINCOLN BOULEVARD, SUITE 101 « OKLAHOMA CITY, OKLAHOMA 73105  (405) S21-3911 « FAX (405) 521-2031



Mary Fallin
Governor

Chris Benge
Secretary of State
and
Native American Affairs

SECRETARY OF STATE
AND
NATIVE AMERICAN AFFAIRS

February 24, 2016

FILED

Ms. Cindy Shea FEB 24 2016

Oklahoma Press Service
3601 N. Lincoln
Oklahoma City, Oklahoma 73105

OKLAHOMA SECRETARY
OF STATE

Dear Ms. Shea:
Please find enclosed the following for publication;
o Notice of Filing for State Question 785, Initiative Petition 409
Per Title 34 O.S. § 8, the publications must appear in at least one newspaper of general
circulation in the State of Oklahoma. Please publish the enclosed notices in The Oklahoman,

Tulsa World, and the Journal Record as soon as possible.

Also, upon the completion of publication, please provide our office with the corresponding
Affidavits of Publication. Should you have any questions, please do not hesitate to contact our

office.
Sincerely,
Chris Benge

Secretary of State and
Native American Affairs

STATE CAPITOL BUILDING » 2300 N, LINCOLN BOULEYARD, SUITE 101 » OKLAHOMA CITY, OKLAHOMA 73105 < (405) 521-3911 « FAX (405) 521.2031



NOTICE OF THE FILING OF STATE QUESTION 785, INITIATIVE PETITION 409,
THE APPARENT SUFFICIENCY THEREOF, AND NOTICE TO CITIZENS OF THE
STATE THAT ANY SUCH PROTEST, ASTO THE CONSTITUTIONALITY OF SAID
PETITION, MUST BE FILED ACCORDINGLY WITHIN TEN (10) BUSINESS DAYS
AFTER THISNOTICE (Okla. Stat. tit. 34, § 8)

NOTICE is hereby given that on February 23, 2016, State Question 785, Initiative Petition 409
was filed in the Office of the Oklahoma Secretary of State.

NOTICE is aso hereby given that State Question 785, Initiative Petition 409 is SUFFICIENT
for filing with the Office of the Oklahoma Secretary of State.

NOTICE is likewise, hereby given, as provided in Title 34 Section 8 of the Oklahoma Statutes,
that any citizen or citizens of the state may file a protest as to the constitutionality of said
petition, by a written notice to the Supreme Court and to the proponents or proponents filing the
petition. Any such protest must be filed within ten (10) business days after publication of this
notice. Also, acopy of any such protest shall be filed with the Office of the Oklahoma Secretary
of State.

Proponents of record for State Question 785, Initiative Petition 4009:

Retall Liquor Association of Oklahoma  Bryan Kerr

PO Box 890822 PO Box 890822
Oklahoma City, Oklahoma 73189 Oklahoma City, Oklahoma 73189
ChrisBenge

Oklahoma Secretary of State and
Native American Affairs
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Oklahoma Press Service

3601 North Lincoln Blvd.
Oklahoma City,OK 73105-
Voice (405) 499-0020  Fax (405) 499-0048

:I"hljrsday, March 03, 2016 11:7457 AM ' Pac:;rgilr
Proof of Publication
Order Numher 16-02-62

I, Landon Cobb, of lawful age, being duly sworn upon oath,
deposes and says: That I am the Authorized Agent of OK-
THE OKLAHOMAN, a Daily newspaper printed and
published in the city of OKLAHOMA CITY, county of
Oklahoma, and state of Oklahoma, and that the
advertisement referred to, a true and printed copy of which
is here unto attached, was published in said OK-THE
OKLAHOMAN in consecutive issues on the following dates-
to-wit:

Insertion: 02/28/2016

That said newspaper has been published continuously and
uninterruptedly in said county during a period of one-
hundred and four consecutive weeks prior to the
publication of the attached notice or advertisement; that it
has been admitted to the United States maif as second-
class mail matter; that it has a general paid circulation, and
publishes news of general interest, and otherwise conforms
with all of the statutes of the Oklahoma governing legal
publications.

PUBLICATION FEE $1,015.90

London @b

(Editor, Publisher or Authorized Agent)

SUBSCRIBED and sworn to me this
3 day of March 2016.

- (/:—% %’4

(Notary Public)

CINDY SHEA
Natary Public in and for the
eA State of Oklahoma

-y Comrmission #10004438
(4 B_\-,\ " My Commissicn expires 8/21/2018

i s

Ad-Vantage™ version 7.64 by Customware, Inc. Copyright 2001-2015
Registered To: Oklahoma Press Association

NOTICE OF THE FILING OF STATE QUESTION 785, INITIATIVE
PETITION 409, THE APPARENT SUFFICIENCY THEREQF, AND NOTICE
TO CITIZENS OF THE STATE THAT ANY SUCH PROTEST, AS TO THE
CONSTITUTIONALITY OF SAID PETITION, MUST BE FILED ACCORD-
INGLY WITHIN TEN (10) BUSINESS DAYS AFTER THIS NOTICE (Okia.
Stat. tit. 34, § 8)

NOTICE is hereby given that on February 23, 2016, State Question 785,
Initiative Petition 409 was filed in the Office of the Oklahoma Secretary of
State.

NOTICE is also hereby given that State Question 785, Initiative Petition 409
is SUFFICIENT for filing with the Office of the Okiahoma Secretary of State.
NOTICE is likewise, hereby given, as provided in Title 34 Section 8 of the
Oklahoma Statutes, that any citizen or citizens of the state may file a protest
as to the constitutionality of said petition, by a written notice to the Supreme
Court and to the proponents or proponents filing the petition. Any such
protest must be filed within ten (10) business days after publication of this
notice. Also, a copy of any such protest shall be filed with the Office of the
Oklahoma Secretary of State.

Proponents of record for State Question 785, Initiative Petition 409:

Retail Liquor Association of Oklahoma ~ Bryan Kerr

PO Box 890822 PO Box 890822
Oklahoma City, OK 73189 Oklahoma City, OK 73189
Chris Benge

Oklahoma Secretary of State and Native American Affairs




Oklahoma Press Service
3601 North Lincoln Blvd.

Oklahoma City,0K 73105-
Voice (405) 499-0020  Fax (405) 499-0048

Thursday, March 03;5016 11:45 AM - Page 1
Proof of Publication
Order Number 16-02-62

1, Landon Cobb, of lawful age, being duly sworn upon oath,
deposes and says: That I am the Authorized Agent of OK-
JOURNAL RECORD, a Daily newspaper printed and
published in the city of OKLAHOMA CITY, county of
Oklahoma, and state of Oklahoma, and that the
advertisement referred to, a true and printed copy of which
is here unto attached, was published in said OK-JOURNAL
RECORD in consecutive issues on the following dates-to-wit:

Insertion: 02/29/2016

That said newspaper has been published continuously and
uninterruptedly in said county during a period of one-
hundred and four consecutive weeks prior to the
publication of the attached notice or advertisement; that it
has been admitted to the United States mail as second-
class mail matter; that it has a general paid circulation, and
publishes news of general interest, and otherwise conforms
with all of the statutes of the Oklahoma governing legal
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NOTICE OF THE FILING OF STATE QUESTION 785, INITIATIVE
PETITION 409, THE APPARENT SUFFICIENCY THEREOF, AND NOTICE
TO CITIZENS OF THE STATE THAT ANY SUCH PROTEST, AS TO THE
CONSTITUTIONALITY OF SAID PETITION, MUST BE FILED ACCORD-
INGLY WITHIN TEN (10) BUSINESS DAYS AFTER THIS NOTICE (COkia.
Stat. tit. 34,§ 8)

NOTICE is hereby given that on February 23, 2016, State Question 785,
Initiative Petition 409 was filed in the Office of the Oklahoma Secretary of
State.

NOTICE is also hereby given that State Question 785, Initiative Petition 409
is SUFFICIENT for filing with the Office of the Oklahoma Secretary of State.

NOTICE is likewise, hereby given, as provided in Title 34 Section 8 of the
Oklahoma Statutes, that any citizen or citizens of the state may file a protest
as to the constitutionality of said petition, by a written notice to the Supreme
Court and to the proponents or proponents filing the petition. Any such
protest must be filed within ten (10) business days after publication of this
notice. Also, a copy of any such protest shall be filed with the Office of the
Oklahoma Secretary of State.

Proponents of record for State Question 785, Initiative Petition 409:

Retail Liquor Association of Oklahoma  Bryan Kerr

PO Box 830822 PO Box 890822
Oklahoma City, OK 73189 Oklahoma City, OK 73189
Chris Benge

Oklahoma Secretary of State and Native American Affairs
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Stat. tit. 34, § 8)

NOTICE is hereby given that on February 23, 2016, State Question 785,
Initiative Petition 409 was filed in the Office of the Oklahoma Secretary of
State.

NOTICE is also hereby given that State Question 785, Initiative Petition 409
is SUFFICIENT for filing with the Office of the Oklahoma Secretary of State.
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notice. Also, a copy of any such protest shall be filed with the Office of the
Oklahoma Secretary of State.
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Come now the Petitioners and ask this Court to assume original jurisdiction to review
the constitutionality of Initiative Petition No. 409, State Question 785 (“the Petition™) which
was filed with the Oklahoma Secretary of State on February 23, 2016. 34 Okla. Stat. § 8(B);
Okla. Sup. Ct. R. 1.194. As will be shown in the brief supporting this application, Initiative
Petition No. 409 is unconstitutional because (a), the Petition unlawfully delegates licensure
power to economically-interested private entities, and (b) the gist of the Petition is statutorily»

insufficient and misleading.

PARTIE

1. Oklahoma Grocers Association is an Oklahoma trade association incorporated
with the Oklahoma Secretary of State that represents the food industry of independent grocers,
convenience stores, suppliers and wholesalers throughout Oklahoma and having its
headquarters at 25 N.E. 52™ Street, Oklahoma City, Oklahoma 73105.

2. Petitioner Ron Edgmon is a citizen of Oklahoma, resides in Cleveland County,
Oklahoma, and has lived in Oklahoma for over 18 yéars.

3. Respondent Retail Liquor Association of Oklahoma is named on the Initiative

Petition as a Proponent.

4. Respondent Bryan Kerr is named on the Initiative Petition as a Proponent.
HE ’ RISDICTION
6. Initiative Petition 409 was filed with the Oklahoma Secretary of State on

February 23, 2016 and a copy of that Petition is included as Item “A” to the Appendix.
7. The Petitioners bringing this case are citizens of this State qualified to protest

the constitutionality of the Initiative Petition filed by the proponents. 34 O.S. § 8(B).



8. This Court’s jurisdiction to review a challenge to the Initiative Petition is
set forth in 34 O.S. § 8. Pursuant to Rule 1.194 of this Court, a challenge to an initiative
petition shall be treated as an original action in this Court.

9. ~ The Notice of the Petition was published by the Secretary of State on
Sunday, February 28, 2016. (App’x Tab B) Pursuant to 34 O.S. § 8(B), the Petitioner has
ten business days after notice is published in which to file a challenge. Saturdays, Sundays,
and holidays are not counted. In re Initiative Petition 397, 2014 OK 23, § 19, 326 P.3d
496. Counting business days (excluding the intervening Saturdays and Sundays) the tenth
business day is today, Friday, March 11, 2016.

MERITS

10.  The Brief in Support filed herewith demonstrates that Initiative Petition 409
is unconstitutional in two respects.

11.  First, the Petition attempts to implement an unlawful transfer of the ABLE
Commission’s licensure power to private retailers in violation of the non-delegation
principles found in Article 4 and Article 5 of the Oklahoma Constitution. The Petition fails
under the scrutiny imposed by Oklahoma courts when analyzing a transfer of public power
to private entities.

12.  Specifically, the Petition cannot withstand delegation analysis because it
imposes a system of retail licensure controlled largely by the retailers themselves, without
including the proper oversight or due process for those who fall within that system.
Further, the Petition violates the non-delegation rule by removing the decision originally

vested with ABLE and assigning it to economically self-interested retailers.



13.  Second, the gist of Initiative Petition 409 is neither statutorily sufficient nor
accurate in its description of the nature or effects of the new Article 28A. The deficiencies
of the gist of Petition 409 are not only the numerous material omissions it makes but also
include affirmative misrepresentations of what the new Article entails. Specifically, the
Petition attempts to characterize itself as providing “equal opportunity guarantees for
Oklahoma businesses” when in reality it serves to greatly expand the power and economic
interests of Retail Package Stores at the expenses of potential Grocery Store Wine licensees.

14.  Ultimately, the gist of the petition is self-serving in its aims and fails to give
the public the information necessary to make an informed decision about the law. When
the gist of a petition is insufficient, the proper remedy is to strike it from the ballot. I re
Initiative Petition No. 342, 1990 OK 76, 797 P.2d 331, 333.

CONCLUSION

This Court should rule that Initiative Petition 409 is unconstitutional, invalid, and

should not be presented for a vote of the people.

Respectfully Bubmitted,

V. GLENM-COFFEE, OBA #
DENISE DAVICK, OBA #31532
-Of the Firm-

GLENN COFFEE & ASSOCIATES, PLLC
P.O. Box 437

Oklahoma City, OK 73101

Phone: (405) 601-1616
geoffee@glenncoffee.com
denisedavick@glenncoffee.com

ATTORNEYS FOR PETITIONERS,
OKLAHOMA GROCERS ASSOCIATION
AND RON EDGMON
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I hereby certify that on this 11™ day of March, 2016, a true and correct copy of
the forgoing Application to Assume Original Jurisdiction was served by U.S. Mail,

postage prepaid, as follows:

Retail Liquor Association of
Oklahoma

PO Box 890822
Oklahoma City, OK 73189

Bryan Kerr
PO Box 890822
Oklahoma City, OK 73189

Attorney General's Office

State of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Secretary of State's Office
State of Oklahoma

101 State Capitol
Oklahoma City, OK 73105
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INTRODUCTION

Initiative Petition 409 (“the Petition™) is unconstitutional and legally insufficient.
This Court should order that it not be submitted for a vote of the people.

Section 1 of the Arguments and Authorities will demonstrate that the Petition
attempts to implement a transfer of the Alcoholic Beverage Laws Enforcement (“ABLE”)
Commission’s licensure power to private refailers in violation of the Oklahoma
Constitution’s non-delegation principles. Oklahoma courts have joined the appellate courts
of numerous jurisdictions in holding that a transfer of public power o private entities
warrants speéial scrutiny in delegation analysis. The Petition fails under this scrutiny
because it contemplates a system of retail Vliccnsure controlled principally by the retailers
themselves, without including provisions for adequate public oversight, due process for
those seeking to enter or expand their presence in the retail marketplace, or protections to
ensure that licensure eligibility requirements will be upheld under the retailers’ control. Most
significantly, the Petition subjects licensure decisions originally vested with ABLE to the
economic self-interests of retailers - a clear violation of the non-delegation rule.

Section II will then show that the gist of the Petition is legally insufficient and
misleading under Oklaboma law. Petition 409 fails to provide préper notice of the changes
or the practical effect of the Petition, wholly omitting reference to ;ﬁanj of the most
significant characteristics of the Petition. However, the deficiencies with thé gist of the
Petition are not merely the numerous omissions, but also a fundamental mischaracterization
of the very nature of the Petition. Specifically, Section II(C) will explain that the proponents
of the Petition attempt to mislead the public by including a statemment that the Petition
pré)vides “equal opportunity guarantees for Oklahoma businesses™ without any basis in the
language or practical effect of the new law. The inclusion of this language would allow
proponents of the Petmon was to garner signatures based upon a falsehood and does not

withstand the requirement that the gist of a petition be “free from the taint of misleading



terms or deceitful language.” In re Initiative Petition No. 384, 2007 OK 48, 19, 164 P.3d
125, 129. The proponents of Petition 409 should not be allowed to omit all reference to the
increased power transferred to Retail Package Stores while continuing to characterize the

petition as “equal opportunity” for Oklahoma businesses.

ARGUMENTS AND AUTHORITIES

“This Court has entertained pre-election attacks on initiative petitions to avoid
costly and unnecessary elections.” I;fz re Initiative Petition No. 366, 2002 OK 21, 1 4, 46
P.3d 123, 125. “The right of initiative petition is not absolute with both constitutional
and statutory limitations placed on the process.” In re Initiative Petition 342, 1990 OK 76,
11 11, 797 P.2d 331; In re Initiative Petition 344, 1990 OK 75, 797 P.2d 326, 330; In re
Initiative Petition 382, 2006 OK 45, 1 3, 142 P.3d 400, 403 (“[T}he right of the initiative
is not absolute, and is subject to constitutional and statutory limits.”)

L PETITION 409 VIOLATES THE RULE OF NON-DELEGATION.

A, General principles of licensure and non-delegation.

“The State in the exercise of its police power has the right f.c\ regulate any and all
occupations and/or professions for the protectionvof the lives and health of its people . . . .”
Burger v. Richards, 1963 OK 79, § 6, 380 P.2d 687, 689. This power may be exercised “by
appropriate legislation to the extent reasonably necessary to protect the pubhc health,” and
the Legislature niay, in turn, delegate to an administrative agencﬁf the regulation of an
occupation or profession through licensure requirements. Id. = Any sgch transfer at least
potentially implicates the non-delegation doctrine rooted in Asticles 4 and 5' of the Oklahoma
Constitution. See In re Initiative Petition No. 366,2002 OK 21, 1 i’?, 46 P.3d 123, 128.

Oklahoma’s constitutional jurisprudence establishes that a legislative enactment?

! These provisions generally prohibit one branch of government from exercising the powers
of another (Art. 4, § 1), and charge the Legislature with policymaking for the State (Art.5, §
1).

? Because the voters act as the Legislature through the initiative process, “[tlhe non-

2



“does not constitute an illegal delegation of legislative authority” in a licensure context
“[wlhere the Legislature has prescribed the necessary legal standards relating to the
qualifications of an applicant for a license . . . .” Burger, 1963 OK 79 at ¥ 11, 380 P.2d at
690. Delegation becomes a constitutional concern, however, when it results in severe
attenuation of the originally vested authority. This is the “principal of constitutional
dimension known under the Latin maxim of delegate non potest delegari” (“‘delegated
authority cannot be re-delegated’), which this Court has applied as “an extratextual yardstick
for measuring legislative confmmitj;f to the constitution’s prohibition against unlawful
abandonment of power.” Bushert v. Hughes, 1996 OK 21,111, 912 p.2d 3§4, 339 and n.25.
Of even greater concern are instances in which delegation results in a transfer of public power
to private entities. “The general rule has become fixed that the legislature may not delegate
legislative functions to private persons.” Potter v. State, 1973 OK CR 228,15, 509 P.2d 933,
934-35. This rule applies with special force “when the delegation serves private interests or
taises the possibility that a conflict of interests will affect the decisions taken.” 16 C.J.S.
Constitutional Law § 337; see also 16A Am. Jur. 2d Constitutional Law § 323 (“[T]he
legislative branch cannot delegate to private individuals in industries to be regulated the
power to establish codes of fair competition.”).

Thus, in American Home Products Corp. v. Homsey, 1961 OK 91, 361 P.2d 297, this
Court struck down the Oklahoma Fair Trade Act, finding that it was “in reaiiiy a selective
price control act which leaves to the producer of trademark comimodities the arbitrary right
to determine if and when it shall take effect.” /d. at ¥ 0, 298 (syllabus ét 9 2). The Act was
held unconstitutional “ in that it delegates to private persons the right to prescribe a rule

governing conduct for the future which is binding upon those who do not consent,” while

delegation doctrine applies to enactments by the people in the same manner it applies to
enactments by the Legislature.” In re Initiative Petition No. 366,2002 OK 21 at 117,46 P.3d
at 128,



lacking a mechanism for “hearing or safeguards” or review of any kind. Id. (syllabus at 7 3).
Similarly, the Potter Court found that the Legislature’s delegation to a private entity of the
right to determine movie distribution rights in Oklahoma was unconstitutional because, in
part, the enactment provided “no rules or standards to govern” the private entity, and
provided “for no hearings, and no review procedure.” See 1973 OK CR 228 at 17 5-7, 509
P.2d at 934-35.

The appellate courts of several jurisdictions are in accord on these principles, and
have applied them to nullify legislative enactments in the specific context of licensure. See
Munson v. City of Colorado Springs, 84 P. 683, 685 (Colo. 1906) (“The power to license
ticket brokers has been conferred by the General Assembly upon the city council of cities,
but that body may not relinquish the delegated power, or any essential part of it, to a private
person or corporation or a purely voluntary jprivate association . . . .”); New Jersey Dep't of
Transp., Div. of Aeronautics v. Brzoska, 354 A.2d 650, 651 (N.J. Super. Ct. App. Div. 1976)
{“The power to determine who shall have the right to engage in an otherwise lawful enterprise
may not be validly delegated to a private person or body, not subject to public accountability,
particularly where the exercise of such power is uncontrolled by adequate legislative
standards inhibiting arbitrary or self-motivated action by such priQate parties.”); Finkv. Cole,
97 N.E.2d 873, 876 (N.Y. 1951) (“In our view the delegation by the VLc‘agiSIature of its
licensing powef to The Jockey Club, a private corporation, is such an abdicéﬁon as to be
patently an unconstitutional relinquishment of legislative power in violation of . . . the’
Constitution of this State . . . .); Texas Boil Weevil Eradication Found. V. Lewellen, 952
S.W.2d 454, 475 (Tex. 1997) (Act permitting private organization to impose regulatory fees
on cotton growers “as a whole represents én overly broad delegation of legislative authority
to a private entity . . . . Therefore, the Act cannot stand.”); Union Trust Co. v. Simmons, 211
P.2d 190, 193 (Utah 1949) (Statuie requiring denial of application to establish branch bank

where applicant could not obtain consent of other banks in a given area held to be an improper



delegation of legislative power).

B. Petition 409 unlawfully delegates licensure power to private entities.

Although Oklahoma’s appellate courts have recognized special concerns associated
with delegations of public power to private entities, they do not appear to have generated
clear guidelines for determining the lawfulness of such delegations, as distinguished from
delegations of power to another public body. Facing the realization that its own precedents
also lacked such guidelines, the Texas Supreme Court in Lewellen, drawing upon the analyses
of several legal scholars, developed a set of eight factors applicable specifically to private

delegations:

1. Are the private delegate's actions subject to meaningful review by a state
agency or other branch of state government?

2. Are the persons affected by the private delegate's actions adequately
represented in the decisionmaking process?

3. Is the private delegate's power limited to making rules, or does the
delegate also apply the law to particular individuals?

4. Does the private delegate have a pecuniary or other personal interest that
may conflict with his or her public function?

5. Is the private delegate empowered to define criminal acts or impose
criminal sanctions? : '

6. Is the delegation narrow in duration, extent, and subject matter?

7. Does the private delegate possess special qualifications or training for the A
task delegated to it?

8. Has the Legislature provided sufficient standards to guide the private
delegate in its work?

952 S.W.2d 454, 472 (condensed from Louis L. Jaffe, Law Making by Private Groups, 51
Harv. L. Rev. 201, 247-53 (1937); Geérge W. Liebmann, Delegation to Private Parties in
American Constitutional Law, 50 Ind. L. 650, 717-18 (1975); David M. Lawrence, Private



Exercise of Governmental Power, 61 Ind. L.J. 647, 686-94 (1986)); see also 16A Am. Jur.
2d, supra, at § 322 (Articulating similar factors “[t]o determine whether a private delegation
of legislative power is constitutional . . . .”).

Section 10 of Petition 409’s proposed Article 28A is entitled “Restriction on issuance

of licenses,” and contains the following language:

One (1) Retail Grocery Wine Store license will be available upon enactment
of this amendment per qualified person, general or limited partnership,
corporation, or limited liability company. Persons or entities may obtain up to
three (3) additional Retail Grocery Wine Store licenses by purchasing a Retail
Package Store license or Retail Grocery Wide Store license from a license
holder . . . . Each person or business entity purchasing a license must qualify
for a Retail Grocery Wine Store license pursuant to this Article. An eligible
Retail Package Store license may be sold to another person or persons who
‘qualify for a Retail Package Store license, or to a business entity that qualifies
for ownership of a Retail Grocery Wine Store license.?

These provisions reveal the economic scheme at the heart of the Retail Liquor Association
of Oklahoma’s proposal ~ the ability of alcoholic beverage retailers to control competition.

Application of the Lewellen factors to these provisions plainly demonstrates that, if approved,

© Petition 409 would resuit in an unconstitutional delegation of power.

1. Proposed Article 28A provides no meaningful review over the sale
of licenses. ‘

Section 1 of proposed Article 28A reestablishes the ABLE 'Coﬁlmission and
empowers ABLE to enforce “the alcoholic beverage laws of the State;’ accofding‘ to the
“power and authority to cnfdrce such laws . . . prescribed by the Legislaturc;” Section 10 lists -
several criteria, presumably to be applied by ABLE, for the licensure of Retail Package Stores
and Retail Grocery Wine Stores. However, according to § 10, once a license is issued to a
quélifying person or entity, that license may later be sold to another @alifying person or
entity, and nothing within the proposed Article applies public oversight to that sale. The

Article clearly does not contemplate that a prospective buyer will be deemed eligible by

3 Section 12 of proposed Article 28A contains substantially similar language.
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ABLE before it buys a license. If ABLE review is intended, why not simply leave ABLE as
the only entity capable of issuing licenses? Rather, the Article is entirely silent on who bears
the responsibility for ensuring that a license buyer satisfies all licensure qualifications.

Nor does the Article provide any mechanism for ensuring that a retailer can actually

obtain a license by purchase if it qualifies, without being subject only to the whim of a current

license holder. Presumably, as a matter of due process, ABLE would have no authority to

deny an initial license to an applicant who meets all eligibility criteria. However, after
obtaining an initial license, a qualified person or fmtity may obtain subsequent licenses (up
to a limit of three) only by buying a license from another license holder. If a dispute ensues
between a license holder and a would-be buyer over the buyer’s qualifications, what is the
buyer’s recourse? And even if some mechanism exists for the buyer to conclusively establish
its qualifications, nothing in the Article requires the license holder to sell. The “meaningful

review” factor plainly weighs against the constitutionality of the Petition.

2. Proposed Article 28A provides no representation for qualifying
persons or entities who can only obtain a license through purchase.

The power delegated in the proposed Article, particularly in §§ 10 and 12, is the
power to determine who may become licensed. Those affected by this dele_gated power are
the qualifying persons or entities seeking to obtain a license, but who may only do so by
purchase from a current license-holder. Such a scenario might arise 55 a rés‘ult‘ éf licensure
saturation within a given area (since no two licenéed stores may exist within 2,500 f%act), or
whenever a qualifying retailer has obtained one license from ABLE, but wishes to obtain
another. By precluding such persons or entities from obtaining licenses other than through a
private, arms-length transaction, the proposed Article ensures that they will have no
representation in the seller’s decision over whether to permit licensure. This factor must alsé

weigh toward finding that Petition 409 would create an unconstitutional delegation of power.

3. Under proposed Article28A, license holders have a clear pecuniary
interest that conflicts with their delegated power.



As discussed above, the proposed Article is conspicuously designed to place control
over entry or expansion into the marketplace within the hands of current license-holders. The
conflict of interest created by this shift of power is apparent on the face of the Article itself.
Under § 1, members of the ABLE Commission are prohibited from holding “any license
authorized by this Article,” or having “any interest in any capacity, in the manufacture, sale,
distribution, or transportation of alcoholic beverages.” The obvious purpose of this
prohibition is to preclude conflicts between an ABLE officet’s public duties and private
interests. No similar provision applies, however, after the power to license subsequent
retailers shifts from ABLE to a licensee. Rather, given that the mechanism for transfer of a
license after that point is a private sale, § 10, in practical effect, reverses § 1’s conflict-of-
interest protections and guarantees that licensees‘will be motived by economic self-interest.

The “pecuniary interest™ factor can only tip the scale farther toward unconstitutionality.

4. The delegation of power under proposed Article 284 is unlimited in
duration.

Although the subject matter of the delegation may be limited to licensure, nothing
within the Article places a durational limit on a licensee’s power of sale. Presumably, for as
long as a licensee holds a license, the licensee maintains c{mtm’l over the decision to sell,
and, therefore, control over entry or expansion into the marketplace. On balance, this factor

should also weigh against the constitutionality of Petition 409.

5. Licensees will have no apparent qualifications or training for
making licensure determinations, effectively making the delegation
standardless.

Because the proposed Article lacks any suggestion that ABLE will participate in
détermining the eligibility of license pﬁrchasers, the task of screening bﬁyers would
presumably fall to the sellers. This means that sellers must ensure that prospective purchasers
of Retail Package Store licenses are not a corporation, business trust, or secret partnership;

that the individual or all persons comprising the entity have been Oklahoma residents for at




least five years; that the individual or all persons comprising the entity have never been
convicted of a felony or misdemeanor relating to the sale, manufacture, or transportation of
alcohol; and that the individual or all persons comprising the entity have never been
convicted of a felony of any kind. (Art. 284, § IC.) For prospective purchasers of a Retail
Grocery Wine Store license, the seller must make similar determinations for all corporate
directors and officers, or all members of a limited liability company. (/d.)

Regardless of the type of license to be purchased, in order té comply with §§ 10 and
12, the seller must also ensure that the prospective buyer does not already hold a license, and
that the prospective buyer’s store is not located within 2,500 feet of another licensed store.
(/d.) Finally, in the case of a purchaser seeking to buy a Retail Grocery Wine Staré license,
the buyer must ensure that the purchaser’s store is “a grocery store, warehouse club or
supercenter as defined by NAICS codes 445110 or 452910.” (Art. 28A, § 12)

This licensure scheme plainly contemplates an application process, criminal
background checks, possible review of records concerning the formation and structure of an
applying business entity, access to records of existing licensures, surveying, and research
regarding a purchaser’s NAICS status — tasks normally suited to an administrative agency
authorized to license and regulate an occupation or industry. On the other hand, the proposed
Article includes no requircmenté or assurances of a seller’s qualifications to perform these
detailed investigations. Thus, despite the inclusion of numerous licensure ‘ériter,ia, the
decision-making authority of a licensee will effectively be rendered standardless in any
instance in which a licensee is not equipped or lacks the resources to make al of the required
determinations. In other words, the proposed Article’s lack of any provision for ensuring that
sellers will be capable of making complete licensure determinations précticaiiy énsures that
licensure standards cannot be implemented when a license is transferred by sale. Thus, both
the “special qualification” and “sufficient standard” factors support a determination that

Petition 409 seeks the voters’ approval of an unconstitutional delegation.



IL THE GIST OF PETITION 409 1S MISLEADING AND INSUFFICIENT.

Initiative Petition 409 should be stricken from the ballot because the gist of the
petition is insufficient and misleading under Oklahoma law.

A, The gist requirement,

Oklahoma Statutes Title 34, § 3 requires that “a simple statement of the gist of the

proposition shall be printed on the top margin of each signature sheet.” The purpose of the

gist is to prevent deceit, fraud, and corruption in the initiative process. In re Initiative

Petition No. 384, 2007 OK 48, 1 9, 164 P.3d 125, 129. The gist must provide potential
sighatories with “sufficient information to make an informed decision about the true nature
of the legislation.” Id. at § 12. Aithough‘the gist “does not éxtend to describing policy
arguments for or against the éx‘oposal,” it must at least “explain the effect on existing law.”
Id. at18. |

The pre-circulation period is an appropriate time to challenge the gist. Pre-
circulation challenges to the sufficiency of the petition are governed by 34 Okla. Stat. §
8(B), and post-circulation challenges are governed by 34 Okla. Stat. § 8(I). Post-circulation
challenges are limited to objections related “only to the validity or number of the signatures
or a challenge to the ballot title.” The gist is distinct from the “more detailed requirements
of the ballot title” and not subject to revision by the Attorney General, and thus should be
challenged at the pre-circulation stage. Inre Initiative Petition No. 384; 200’7 0K 48,16,
164 P.3d at 129. In a case recently decided by this Court, Justice Taylor indicaﬁed in his
dissent that the gist can be challenged before a petition is circulated for signatures, ahd the
rest of the Court did not dispute that point. In re Initiative Petition No. 403, 2016 OK 1, 1
21 (Taylor, J., dissenting); id. n. 2 (majority opinion). As Justice Taylor statcd; “[t}his Co urt
can examine the gist before the petition has even been put before potential signatories as the
Legislature has deemed the gist a necessary part of the pamphlet and we are not at liberty to
ignore that requirement.” Id. (internal citations omitted).

The placement of the gist of the petition on the signature page underscores the

10



importance of its role and the necessity of a fair descriptioﬁ of the law for the education of
the public. It is because the initiative process is so important that the gist—the simple
statement that describes the law-—must be accurate. When the gist of the petition omits
fundamental informatjon or mischaracterizes various aspects of the petition, it undermines
the very ability of the people to effectively use the initiative petition process to create law.
Unlike the ballot title, Title 34 does not allow the Attorney General the opportunity to amend
the gist, so the only remedy if the gist of the petition is insufficient is to remove the petition
from the ballot. If the gist of a Petition is insufficient, the initiative petition should be
stricken from the ballot. In re Initiative Petition No. 384, 2007 OK 48, 113, 164 P.3d at
130. “[N]oncompliance is fatal.” In re Initiative Petition No. 403, 2016 OK 1,1 20 (Taylor,
I, dissenting). The gist provision is “indispensable and noncompliance is fatal.” In re

Initiative Petition No. 342, 1990 OK 76, 797 P.2d at 333.
B. The gist of Petition 409 fails to give proper notice of the changes or the
practical effect of the Petition.

The first requirement of the gist of a petition is that it put potential signatories “on
notice of the changes being made.” In re Initiative Petition No. 384, 2007 OK 48,17, 164
P.3d 125 (internal quotations omitted). Without this requirefnent,‘ potential signatories are
stripped of the ability to make an informed decision regarding the proposal. However,

Petition 409 fails this requirement in the following ways:

1. Tax Increase. The gist does not put citizens on notice that all beer, including -
3.2% beer, will be taxed as alcohol. This will have the effect of raising taxes
on the beer sold at grocery stores and convenience stores.

2. Brewery Owned Branches. No notice that the three-tier system will be
collapsed into two tiers for beer because a brewery could own its own
distributor in Oklahoma. This would be a significant change in Oklahoma
law. '

3. Distance Restriction. No notice that a Retail Grocery Store Wine license
cannot be issued to any grocery store, warchouse club, or supercenter
(collectively “grocery store™) located within just less than half-a-mile (2,500
feet) from an existing packages store.

11



License Restriction. No notice that only one Retail Grocery Store Wine
license will be issued by ABLE to people and entities with multiple stores.

Date Limit for Selling Licenses. No notice that Retail Package Store
licensees who are issued licenses after July 1, 2015 will be prohibited from
selling their licenses to a grocery store for conversion to a Retail Grocery
Store Wine License.

Geographic Restriction on Selling Licenses. No notice that Retail Package
Store licensees are limited in selling their licenses to grocery stores in the
same county, municipality and zip code.

The second requirement is that the gist convey the practical effect of the petition. In

re Initiative Petition No. 384, 2007 OK 48, 1 8, 164 P.3d at 129. Petition 409 fails this

requirement in the following ways:

1.

Licenses for Retailers. The gist does not explain that the effect of the
proposition is to create significant additional economic value for Retail
Package Store licenses because they can be transformed into Grocery Store
Wine licenses.

Taxation. The gist does not explain that the practical effect of taxing all beer,
including 3.2% beer, as alcohol means taxes will increase on the beer sold at
grocery stores and convenience stores.

Distance Restriction. Even though consumers believe they are signing a
petition to allow wine to be sold in grocery stores, the practical effect of the
2,500 feet distance restriction is that many grocery. stotes wﬂ} not be ehgxble
for a Grocery Store Wine license.

License Restriction. Even though consumers believe they are signing a
petition to allow wine to be sold in grocery stores, the practical effect of the
one-license-per-grocery-store limit is that many grocery stores will not be
eligible for Grocery Store Wine licenses unless they can purchase Retail -
Package Store licenses.

Date Limit for Selling Licenses. The practical effect of only allowing Retail
Package Store licenses that were issued before July 1, 2015 to be sold for
conversion to Grocery Store Wine licenses is to permanently restrict the
number of grocery store wine retailers.

In comparison with the information that is conveyed the public in the current gist of the title,

it is noteworthy that the Proponents saw fit to mention none of the aforementioned aspects

of the new proposed Article. This sort of selective emphasis by the Proponents simply does
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not meet the requirements of the gist of a Petition.

C. The gist of Petition 409 contains misleading language and fails to alert

signatories of the effect on the balance of power,

For the gist of a petition to pass review of the Supreme Court, it must be “free from

the taint of misleading terms or deceitful language.” In re Initiative Petition No. 384, 2007

OK 48, 19, 164 P.3d 125, 129. Here, the gist of Petition 409 wholly omits the important

information referenced above, and instead claims that, “[iJt provides equal opportunity

guarantees for Oklahoma businesses.” This statement is both false and misleading. Under

the terms of Petition 409, the following inequalities of the opportunities for businesses exist:

Retail Package Stores are subject to disparate treatment based upon their
length of existence. For certain Retail Package Stores, the value of an
established Retail Package Store license will appreciate overnight because it
can be sold to a grocery store. However, new Retail Package licensees that
receive their licenses after July 1, 2015 cannot sell their licenses to a grocery
store.

Small wineries and breweries can self-distribute, but large wineries and
breweries cannot.

A beer wholesaler can have an exclusive territory, but wine and spirit
wholesalers cannot.

Grocery stores located near a retail package store cannot receive a wine
license, but grocery stores more than 2,500 feet from a liquor store qualify
for a license. o

If a person or entity owns one grocery store (not located near a package
store), they can receive a wine license. However, if a person or entity owns.
multiple grocery stores, they will receive a license for only one of their
locations unless they can persuade a Retail Package Store licensee in the
same county, municipality and zip code to go out of business and sell the
grocery store their license.

If the ultimate goal of the gist of a petition is to ensure that “[t]he voters, after reading the

statement on the petition and the ballot title, should be able to cast an informed vote,”

Petition 409 squarely fails this test by its use of deceitful language in describing the

opportunities between business as “equal” under the terms of its petition. In re Initiative
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Petition No. 344, State Question No. 630, 1990 OK 75, 797 P.2d 326, 330. .

Most significantly, the gist of Petition 409 fails to inform the people of the changes
in the delegation of licensing power, as discussed in Section II of this brief. Infn re Initiative
Petition No. 384, the Supreme Court struck down a petition “failed to alert potential
signatories to the effect the proposed statute would have on the balance of power between
local school boards and the state.” 2007 OK 48, 1 12, 164 P.3d at 130. Specifically, the
Court focused on the fact that gist spent too much time defining certain terms (“‘classroom
instructional expenditures’ in mind-humbing detail™), but failed to even note the other
important changes in the iaw*, for instance the larger shift in power and the “additional
authority given to the Superintendent.” Jd.

Here, Petition 409 follows a similar pattern. It spends 78 words of the 239 words of
the gist discussing products or services that can be provided by retail liquor stores or small

brewers. However, nowhere in those 239 words does it mention that the powers of the

. ABLE Commission will effectively be vested in certain Retail Package Store owners. As

discussed at length in Section II, Petition 409 has effectively delegates a vast amount of the
licensing power vested in ABLE to Retail Package Stores. A change of this magnitude
simply cannot be omitted from the gist of the petition if it is to pa's‘s constitutional muster. -

When the gist of the pefition is insufficient and misleading, the"énly.éppropriate
remedy is to strike the measure from the ballot. “[T]he Legislature has deeméa the gist a
necessary part of the pamphlet and we are not at liberty to ignore that requirement, since we
must presume that the Legislature ‘exprcséed its intent” in creating the gist requirement and
‘that it intended what it so expressed.” In re Initiative Petition No. 384, 2007 OK 48, 113,
164 P.3d at 130 (citing TXO Prod. Corp. v. Okla. Corp. Comm'n, 1992 OK 39,%7,829P.2d
964, 969). The gist of the petition is the key element to educating voters about the true
nature of the measure, and thus is “indispensable and noncompliance is fatal.” JIn re
Initiative Petition No. 342, 1990 OK 76, 797 P.2d at 333. Due to the significant omissions

&
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and affirmative misstatements present in the gist of Petition 409, the appropriate legal

recourse if for the Court to strike it from the bailot. '

CONCLUSION

This Court should rule that Initiatgive Petition 409 is unconstitutional, invalid, and

should not be presented for a vote of the people.
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I EAARATY

IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

FILED

CLERK
Wednesday, March 17, 2016

THE CLERK IS DIRECTED TO ENTER THE FOLLOWING ORDERS OF THE

COURT:

114,712 -

114,792 -

(cons. w/114,723) IN RE: INITIATIVE PETITION NO. 407, STATE
QUESTION NO. 783

State Question No. 783 Initiative Petition No. 407 having been
withdrawn by the proponent in the Office of the Secretary of State, this
original proceeding is dismissed as moot.

IN RE: INITIATIVE PETITION NO. 409, STATE QUESTION
NO. 785; OKLAHOMA GROCERS ASSOCIATION, et al. v. RETAIL
LIQUOR ASSOCIATION OF OKLAHOMA, et al.

Proponent of Initiative Petition No. 409, and any other interested party
are directed to respond to the proponents’ challenge to the
constitutionality not later than April 8, 2016.

Oral presentation before a Referee of this Court is set for April 14,2016
at 10:30 a.m.

\/A/ O

CHIEF JUSTICE

RECEIVED
MAR 17 2016
OKLAH%A'/:IAS _?E_FERETARY'

SUPREME COURT
STATE OF OKLAHOMA

MAR 16 2016
MICHAEL S. RICHIE



2016 OK 51 o
IN THE SUPREME COURT OF THE STATE OF OKLAHOMA 20’6

TN AR .
THE APy

IN RE INITIATIVE PETITION NO. 409,
STATE QUESTION NO. 785,

OKLAHOMA GROCERS ASSOCIATION
and RON EDGMON,

Case No. 114,792
Petitioners,

FOR OFFICIAL

RETAIL LIQUOR ASSOCIATION OF PUBLICATION

)
)
)
)
)
)
)
)
)
)
)
OKLAHOMA and BRYAN KERR, )
)
)

Respondents.
ORIGINAL PROCEEDING TO DETERMINE
THE VALIDITY OF INITIATIVE PETITION NO. 409

10 This is an original proceeding to determine the legal sufficiency of
Initiative Petition No. 409. The petition seeks to amend the Oklahoma
Constitution by repealing Article 28 and adopting Article 28A. Article 28A
would allow wine to be sold in grocery stores. Opponents filed this protest
alleging the petition unconstitutionally delegates legislative authority.
Opponents also allege the gist of the petition is insufficient and misleading.
Upon review, we hold that the gist of the petition does not fairly describe the

proposed constitutional amendment and is invalid.

FILED
MAY 0 3 2016

OKLAHOMA SECRETARY
OF STATE



INITIATIVE PETITION NO. 409, STATE QUESTION NO.
785, 1S DECLARED INVALID AND ORDERED
STRICKEN FROM THE BALLOT

V. Glenn Coffee, Denise Davick
Glenn Coffee & Associates, PLLC
Oklahoma City, OK, for Petitioners

Ann G. Richards-Farinha
Hartsfield & Egbert, PLLC
Oklahoma City, OK, for Respondents

Randy J. Malone
Oklahoma City, OK, for Respondents

GURICH, J.

1 On February 23, 2016, Respondents Retail Liquor Association of
Oklahoma and Bryan Kerr (Proponents) filed Initiative Petition No. 409 with
the Oklahoma Secretary of State. The petition seeks to amend the Oklahoma
Constitution by repealing Article 28 and adopting Article 28A. In short, the
proposed Article 28A would allow wine to be sold in grocery stores. Grocery
stores would be limited to only one Retail Grocery Wine Store license.
Grocery stores with multiple locations could procure up to three more licenses
by purchasing qualified Retail Package Store licenses from a retail package
store for conversion to a Retail Grocery Wine Store license. Under the
proposed Article 28A, retail package stores could now sell any and all items
that are sold in convenience stores and grocery stores. Small brewers could

sell their products at a brewery or festival or trade show and could sell



alcoholic beverages by the drink at a restaurant co-located on the premises of
the brewery. On March 11, 2016, Petitioners Oklahoma Grocers Association
and Ron Edgmon (Opponents) timely filed an Application to Assume Original
Jurisdiction in this Court protesting: 1) the constitutionality of the petition; and
2) the statutory sufficiency of the gist of the petition.

12 “The first power reserved by the people is the initiative . . . . With that,
comes ‘the power to propose laws and amendments to the Constitution and to
enact or reject the same at the polls independent of the Legislature, and also
reserve power at their own option to approve or reject at the polls any act of

the Legislature.” In re Initiative Petition No. 403, 2016 OK 1, § 3, 367 P.3d

472, 474 (citing Okla. Const. Art. 5, § 1). *“While this fundamental and
precious right is zealously protected by this Court, it is not absolute. Any
citizen can protest the sufficiency and legality of an initiative petition.” In re

Initiative Petition No. 384, 2007 OK 48, ] 2, 164 P.3d 125 (internal citation

omitted). When a protest is filed in this Court, we are “vested with original
jurisdiction to evaluate and determine the sufficiency of the proposed initiative

petition pursuant to 34 O.S. Supp. 2015 § 8.” In re Initiative Petition No. 403,

2016 OK 1, [ 3, 367 P.3d at 474.
13 The procedures for presenting an initiative petition are outlined in 34
O.S. Supp. 2015 §§ 1-27. Section 3 of Title 34 provides in part: “A simple

statement of the gist of the proposition shall be printed on the top margin of



each signature sheet.”’ This Court has long held that the purpose of the gist,
along with the ballot title, is to “prevent fraud, deceit, or corruption in the
initiative process.” The gist “should be sufficient that the signatories are at
least put on notice of the changes being made,” and the gist must explain the
proposal’s effect.’ The explanation of the effect on existing law “does not
extend to describing policy arguments for or against the proposal.” The gist
“need only convey the practical, not the theoretical, effect of the proposed
legislation,” and it is “‘not required to contain every regulatory detail so long as
its outline is not incorrect.” “We will approve the text of a challenged gist if it
is ‘free from the taint of misleading terms or deceitful language.””®

4 From 1985 until 2015,” the “pamphlet” circulated to potential signatories
included an exact copy of the ballot title, the text of the measure itself, and
signature sheets, which included the gist of the measure on each signature

page.8 “[B]oth the gist and the ballot title work[ed] together to prevent fraud in

'340.5.2011 § 3.

2 In re Initiative Petition No. 363, 1996 OK 122, ] 18, 927 P.2d 558, 567 (citing Cmty. Gas and Serv. Co.
v. Walbaum, 1965 OK 118, 404 P.2d 1014).

® In_re Initiative Petition No. 384, 2007 OK 48, § 7, 164 P.3d at 129 (quoting In re Initiative Petition No.
342, 1990 OK 776, 797 P.2d 331).

*1d., 78, 164 P.3d at 129.

®1d., 191 8-9, 164 P.3d at 129 (quoting In re Initiative Petition No. 363, 1996 OK 122, 927 P.2d 558).

®1d., 79, 164 P.3d at 129 (quoting In re Initiative Petition No. 363, 1996 OK 122, 927 P.2d 558).

"1n 1985, the Legislature created the gist requirement. See 34 O.S. Supp. 1985 § 3.

34 0.5.2011 § 2.



the initiative process.”9 However, as we noted in In re Initiative Petition No.

403, 2016 OK 1, 367 P.3d 472, pursuant to the amendments to Title 34
effective April 28, 2015, the ballot title is now to be filed separately from the
petition and is no longer “part of or printed on the petition.”” Thus, the more-
detailed ballot title is no longer circulated to potential signatories as part of the
pamphlet, and the gist is now the only shorthand explanation of the proposal’s
effect. The gist alone must now work to prevent fraud, corruption, and deceit
in the initiative process."

15 Inthe petition we consider today, the gist provides:

This measure amends the entirety of Article XXVIII of the
Oklahoma Constitution, as an amendment by Article repealing
Article XXVIII and adopting Article XXVIIIA. It provides equal
opportunity guarantees for Oklahoma businesses. It permits
licensees that currently hold licenses to sell low-point beer to sell
all beer and malt beverages regardless of percent alcohol by
volume. It allows certain business entities, including grocery
stores, to qualify for a license to sell wine for off-premises
consumption. It allows small brewers as defined by law to sell
their products at a brewery or festival or trade show and allows
them to sell alcoholic beverage by the drink at a restaurant co-
located on the premises of the brewery. It provides that all

® In re Initiative Petition No. 397, 2014 OK 23, {/ 64, 326 P.3d 496, 518.

1934 0.S. Supp. 2015 § 8(A). Compare 34 O.S. Supp. 2015 § 2 (“Insert here an exact copy of the text of
the measure.”) with 34 O.S. 2011 § 2 (“Insert here an exact copy of the title and text of the measure.”).

Although the ballot title review process, and any challenge to the ballot title, must now statutorily
come after the circulation period pursuant to § 8, the statute remains silent with regard to when a
challenge to the gist of the petition must be made. We find that a pre-circulation challenge to the gist of
the petition is appropriate as the gist remains a necessary part of the pamphlet circulated to potential
signatories. We need not decide today whether a post-circulation challenge to the gist of the petition
would also be appropriate as those are not the circumstances before us in this case.

" No changes were made to Section 3—the gist requirement—in the 2015 amendments to Title 34.
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employees who handle or sell alcoholic beverages must obtain an
employee license from the Alcoholic Beverage Laws Enforcement
(ABLE) Commission. It permits Retail Package Store licensees to
sell any and all items that are sold in convenience and grocery
stores. It permits Retail Package Stores to offer services
associated with the promotion of or education in their products. It
permits Retail Package Store licensees and Retail Wine Grocery
Store licensees to sell their products on any day of the year
except for Thanksgiving Day and Christmas Day. It eliminates the
prohibition of advertising of alcoholic beverages. It provides
funding for the Department of Mental Health for treatment and
prevention of mental health disease. The Amendments take
effect on July 1, 2017.%

16 The petition makes significant changes to the liquor laws of this state;
however, certain changes are recognizably absent from the gist. Pursuant to
the petition, no Retail Package Store license or Retail Grocery Wine Store
license can be issued to any grocery store, warehouse club, or supercenter
located within 2,500 feet of an existing Retail Package Store or Retail Grocery
Wine Store, making many grocery stores ineligible for a Retail Grocery Wine
Store license.™ Only one Retail Grocery Wine Store license will be issued by
ABLE to entities with multiple stores, again limiting a grocery store’s eligibility
for a Retail Grocery Wine Store license.” Finally, only Retail Package Store
licenses that have been in existence for more than two years from the date

the ABLE Commission issues the first Retail Grocery Wine Store license shall

'2 See Petitioners’ Appendix to Application to Assume Original Jurisdiction.
¥ Initiative Petition No. 409, § 10.

' |nitiative Petition No. 409, § 10.



be eligible for purchase for the purpose of converting to a Retail Grocery Wine
Store license, again restricting the number of grocery store wine retailers."®

17 The gist fails to alert potential signatories of the changes being made to
the law and does not provide a potential signatory with sufficient information to
make an informed decision about the true nature of the proposed

constitutional amendment. See In re Initiative Petition No. 384, 2007 OK 48,

91 11-12, 164 P.3d at 129-30. We hold that the gist of the petition does not
fairly describe the proposed constitutional amendment and is invalid. The
gist is not subject to amendment by this Court, and as a result, the only
remedy is to strike the petition from the ballot.'®

INITIATIVE PETITION NO. 409, STATE QUESTION NO. 785, IS
DECLARED INVALID AND ORDERED STRICKEN FROM THE BALLOT

18 Combs, V.C.J., Kauger, Winchester, Edmondson, Taylor (by separate
writing), Colbert, Gurich, JJ., concur;

Taylor, J., with whom Kauger, J., joins, concurring:

The problem with this gist is exactly the same problem that |
pointed out in my dissent in In re Initiative Petition No. 403,
2016 OK 1, wherein | stated, “The gist is dead on arrival.
Along with the unconstitutionality of Initiative Petition No.
403, the gist or proposed ballot title deceives potential
signatories and potential voters. | would send Initiative
Petition No. 403 back to the Respondents as the gist does

'® Initiative Petition No. 409, § 10; § 12. Opponents’ argument that all beer, including 3.2% beer, will now
be taxed as alcohol, effectively raising taxes on beer sold at grocery stores and convenience stores, is
speculation at this point. We decline to engage in speculation in our consideration of the validity of the
gist. See In re Initiative Petition No. 358, 1994 OK 27, §] 12, 870 P.2d 782, 787.

'® Because we conclude that the gist is legally insufficient, we need not address Opponents’ constitutional
arguments.



not satisfy the statutory requirements set out by the
Legislature.” The exact same problem exists in this case
and therefore | concur.

19 Reif, C.J., dissent.

10 Watt, J., not participating.



